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QUESTIONS. PRESENTED | 


Appellants filed suit against a Union and its principal 
officers, alleging corruption and violation of contractual 
and fiduciary obligations, in two Causes of Action: the 
First, based on vested interests in a special Death Benefit 
Fund, sought principally an injunction against alleged im- 
proper encumbrances and maladministration of the Fund; 
the Second, based on the futile fight which appellant mem- 
bers and Locals had made against corruption within the 
Union and the subsequent expulsion of the Union for cor- 
ruption from the AFL-CIO, forcing appellants to disaffil- 
iate from the old Union and to form a new, honorable In- 
ternational, affiliated with the AFL-CIO, sought princi- 
pally payment over to that new Union of an aliquot share 
of the old Union’s assets, as measured by relative mem- 
bership, to be applied by the new Union solely for the 
accomplishment of legitimate and honorable trade union 
objectives. 


1. The principal question presented on this appeal is the 
validity of the dismissal of this complaint in its entirety. 


The oral opinion of the District Court gives rise to three 
subordinate questions: 


A. Must the District Court, in ruling on a Motion to 
Dismiss, treat the allegations of the complaint as true, 
giving all reasonable inferences thereto; and may the 
Court dismiss if there is any possible cause of action upon 
which relief could be granted under the allegations? 





B. Do Union members, forced by the corruption of their 
Union and its expulsion from the AFL-CIO to disaffiliate 
from that Union and form a new Union chartered by the 
AFL-CIO, thereby lose standing to bring suit concerning 
the administration of the assets of the original Union? | 


C. Plaintiffs-Appellants in this case are (1) the New 
International Union, suing on its own behalf as well as on 
behalf of its members and locals; (2) five individuals suing 
as representatives for a class of all members of the New 
Union in the Second Cause of Action and all such members 











eligible to participate in the Fund involved in the First 
Cause of Action; and (3) four locals of the New Interna- 
tional Union, suing as representatives of a class of all such 
locals. 


Do all of these parties lack standing to sue because they 
are not “‘representative’’ of the ‘‘class” for which they 
are suing? 


2. Is the dismissal of such a complaint consistent with 
the requirements of Equity and public policy? 


3. Attached to the Complaint as Exhibits were (1) Sen- 
ate Committee Hearings, (2) Interim Senate Committee 
Report and (3) part of the proceedings of the Second Con- 
stitutional Convention of the AFL-CIO, each of which was 
directly pertinent to the allegations of the complaint. 
Was the District Court correct in granting the motion to 
strike these exhibits? 
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Are Not Granted if There Is Any Possible | 
Set of Facts Under Which Relief Could Be | 
Granted 


. Appellants Did Not Lose Their Standing to | 
Enforce Their Rights Against BCW by Being | 
Forced Out of BCW and Into the Formation 
of ABC 


1. The Vested Rights Under the First Cause | 
of Action Cannot Be Affected by Loss of | 
Membership or Any Other Occurrence Sub- | 
sequent to the Vesting 
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2. Ex-Members Are Not Disqualified from 
Suing a Union to Vindicate Their Legal 
Rights Against It 


3. There Is No Reason to Disqualify Appel- 
lant Ex-Members from Maintaining This 
Suit 


4. The Second Cause of Action States a Claim 
Upon Which Relief Can Be Granted 


d. Dismissal Is Unjust and Unrealistie in 
View of Other Legal Remedies 


C. 


D. The Granting of the Motion to Strike Was 
Error 
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V. 


BakERY AND CONFECTIONERY WoRKERS’ INTERNATIONAL 
Union or AMERICA, ET AL., Appellees. 


On Appeal from United States District Court for the District of | 
Columbia | 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This is an appeal from an order of the District Court 
(Judge Tamm) dismissing appellants’ complaint. J.A., 34. 
Appellees were a Union and two individuals, all either 
resident, doing business or found within the District of 
Columbia. The jurisdiction of the District Court was 
invoked pursuant to Sections 305 and 306 of the District 
of Columbia Code. Ct., par. 2; J.A., 3. The Order dis- 
missing the complaint was entered on October 16, 1958 
(J.A., 34); the Notice of Appeal was filed on October 17, 
1958 (J.A., 35); and the appeal was docketed in this Court, 
pursuant to an Order extending time signed by Judge 
Tamm pursuant to Rule 73(g), on January 15, 1959. The 
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jurisdiction of this Court is invoked under Title 28, United 
States Code, Section 1291. 


STATEMENT OF THE CASE 


The principal action under review on this appeal is the 
dismissal of the complaint. Accordingly, this Statement 
must consist primarily of a summary of the complaint, its 
general allegations as well as each of its two separate 
causes of action. In addition, this appeal presents the 
granting of a motion to strike certain exhibits to the 
complaint, and each of those must be summarized. 


I. GENERAL ALLEGATIONS 


This case flows directly from the corruption within the 
Bakery and Confectionery Workers’ International Union 
of America (hereinafter referred to as ‘““BCW’’), the prin- 
cipal defendant-appellee, and BCW’s consequent expulsion 
from the AFL-CIO. The expulsion of BOW was ‘‘for the 
sole reason that BCW was dominated or substantially in- 
fluenced by corrupt influences.”? Complaints (hereinafter 
cited as ‘‘Ct.’’), par. 7; J.A., 4. On the same day that 
BCW was expelled for corruption, December 12, 1957, the 
American Bakery and Confectionery Workers’ Interna- 
tional Union, AFL-CIO, (hereinafter referred to as 
‘““ABO’’), the principal plaintiff-appellant, was formed and 
received a charter from the AFL-CIO. Ibid. Thereupon, 
locals and members formerly affiliated with BOW changed 
their affiliation to ABC “*solely because of BCW’s corrup- 
tion and expulsion.’’ Ibid. 

ABC filed suit ‘‘on behalf of itself and its members and 
locals.”? Ct. par. 8; J.A., 4. Joined with ABC as 
parties plaintiff are four ABC local unions, geographically 
representative, suing on behalf of all ABQ locals; and 
five individuals, suing on behalf of all ABC members eli- 
gible to participate in the Fund involved in the first cause 
of action, and on behalf of all ABC members in the second 
cause of action. Ct., pars. 4, 5, 8: J.A., 3-4. On the de- 
fendants’ side, in addition to BCW itself, are the two 
principal officers of BCW, President James G. Cross and 
Secretary-Treasurer Peter Olson. Ct., par. 6; J.A., 3-4. 
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ll, FIRST CAUSE OF ACTION 


The First Cause of Action involves unlawful encum- 
brance and misappropriation of the BCW Sick and Death 
Benefit Fund (hereinafter referred to as ‘‘Fund’’). This 
Fund had been functioning regularly for many years prior 
to 1956, consisted of payments by eligible BOW members, 
over and above dues payments; and the Fund was ‘‘to be 
devoted to and expended only for the purpose of provid- 
ing stated sickness and death benefits * * *.” Ct., par. 9, 
J.A., 4. ! 

At its October, 1956 Convention, BCW terminated the 
Fund and vested death benefit rights, so long as the Fund 
would last, in the eligible members as of February 28, 
1957. Ct. par. 10; J.A., 5. The express provisions of 
the BCW action, quoted in the complaint, included the 
following: ‘‘All available money remaining will be used 
to pay death benefits, including wives’ benefits.* * * These 
benefits will be payable until the moneys in this fund are 
exhausted.’’ Ibid. 

The purpose and effect of this action was to vest these 
benefits in the eligible membership as of that date; ‘‘and 
permanently and irrevocably to dedicate and earmark and 
impress the Fund with a trust to be used for such bene- 
fits exclusively and for no other purpose whatsoever.” 
Ct., par. 11; J.A., 5-6. | 

Despite this fixed obligation, the defendants Revemmated 
and misdirected the Fund by the following actions speci- 
fied in the complaint. First, at a March, 1958, Convention, 
where plaintiffs were not and could not have been repre- 
sented, the defendants purported to permit the permanent 
transfer of monies from any specific BCW fund to another, 
thereby permitting this Fund to be diverted to uses for 
which it was never intended or dedicated, and providing 
that such unwarranted depletions would never be restored. 
Ct., par. 12; J.A., 6. Further, defendants failed to sup- 
ply. to certain individual eligible members the certificates 
of eligibility which were understood by the 1956 Conven- 
tion action of vesting to be promptly supplied to each 
eligible individual. Ct., pars. 11-12; J.A., 5-6. Finally, the 
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defendants ‘‘Delayed the payment of certain death bene- 
fits claims.’’ Ct., par. 12; J.A., 6. 

On the strength of these factual allegations, plaintiffs 
prayed in essence for relief that would insure that the 
terms of the 1956 vesting action would be complied with 
strictly according to its terms. Specifically, injunctive and 
accounting relief was demanded, appropriate to restoring 
all monies misappropriated from the Fund and guaran- 
tying it against any further spoliation or diversion. J od \ 
6-7. 


Ill. SECOND CAUSE OF ACTION 


The Second Cause of Action seeks the payment over by 
BCW, as constructive trustee, to ABC of a share of BCW’s 
assets, aliquot generally to the relative membership the 
BCW locals who were forced by BCW’s corruption to dis- 
affiliate from BCW and affiliate with ABC. In essence, this 
Cause of Action declares that defendants were under a 
duty to apply the dues payments of BCW members solely 
to legitimate and honorable trade union purposes; that 
they violated this duty and for this corruption were ex- 
pelled from AFL-CIO; that those members who desired 
honest trade unionism were consequently forced to leave 
BOW and form a new union, ABC; accordingly to permit 
BCW to retain this aliquot share would unjustly enrich 
BCW for its own corruption and derelictions of duty; and 
the only just result is to turn over this share of BCW as- 
sets to ABC which will treat them as trust funds and apply 
them solely to proper and faithful labor organization pur- 
poses. 

Specifically, appellants alleged that the BOW assets were 
created solely by payments of individual members ‘‘and 
were entrusted to BCW solely and exclusively for the 
pursuit and accomplishment of legitimate and honorable 
trade union purposes.” Ct., par. 16; J.A., 8. It was an 
essential fiduciary duty and element in the compact be- 
tween BCW and its members and locals that the BCW offi- 
cers would conduct themselves responsibly and ethically, 
by the touchstone of trade union principles as well as 
generally accepted morality; and that the BCW assets 





4) 
would be used exclusively for the welfare of the member- 
ship as a whole. Ct., par. 17; J.A. 8. 

Further, BCW was one of the International Unions which 
participated in the founding of the AFL-CIO in December, 
1955, and solemnly pledged that it would faithfully adhere 
to the AFL-CIO Constitution. Ct. par. 18; J.A., 9. The 
AFL-CIO Constitution, in provisions from which selected 
quotations appear in the complaint, establishes the funda- 
mental principle that unions shall be free from any taint 
of corruption. Ct., par. 19; J.A., 9. Nevertheless, the 
BOW ‘‘wilfully refused to eliminate corruption and cor- 
rupt influences and to comply with the directives of the 
AFL-CIO to do so; and, accordingly, has been expelled by 
the AFL-CIO.’’ Ct, , par. 20; J.A., 9. 

This expulsion followed investigation of the BOW, pur- 
sued in two separate forms. One was the Select Committee 
of the United States Senate on Improper Activities in the 
Labor or Management Field (hereinafter referred to | 
‘Senate Committee’’), which held hearings on BCW | 
various dates in June and July of 1957, and issued | 
Interim Report in March, 1958, which included its findings 
on BOW. Ct., par. 21; J. ‘A. 9-10. The other forum was the 
AFL-CIO which, pursuant to its own Constitution, gave 
consideration to the corruption of the BCW before its 
Kthical Practices Committee, its Executive Council, its 
Appeals Committee and its Second Constitutional Conven- 
tion, which approved the expulsion action. Ibid. At each 
step of the AFL-CIO procedural route, the defendants 
were afforded and availed themselves of every oppor- 
tunity to defend themselves against the charges of cor- 
ruption. Ct., par. 18; J.A., 9. | 

By their corruption and the consequent expulsion lof 
BCW from AFL-CIO, which became known to the member- 
ship through the actions of the Senate Committee and the 
AFL-CIO, Ct., par. 21, J.A., 9-10, ‘‘defendants made it im- 
possible for those who remained faithful to the basic prin- 
ciples of the BCW, the AFL-CIO and American trade 
unionism, to remain members of BCW.’’ Ct., par. 22; 
J-A., 10. The disaffiliation of such members, and their 
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formation of the ABC and affiliation with it, ‘‘was forced 
and made necessary and inevitable by the unconscionable 
and corrupt course of conduct of the BCW.”’ Ibid. 

Under these circumstances, where defendants forced the 
members and locals who insisted upon compliance with 
upright unionism to leave BCW and create a new union, 
BCW is an unfit trustee to insure that these assets will be 
devoted exclusively to honorable trade union purposes. 
Ct., par. 24; J.A., 11. BOW would be unjustly enriched if 
it could retain all the assets, including the aliquot share 
of appellants, and be free to continue the very course of 
corruption which directly caused the founding of ABC. 
Ct., par. 23; J.A., 11. ABC has the standing and is a fit 
trustee to insure that these assets will be devoted and dedi- 
eated to the sole purposes for which they should be ex- 
pended, honorable and legitimate trade unionism. Ct., par. 
24; J.A., 11. 

Accordingly, plaintiffs sought an accounting and the 
paying over to ABC of an aliquot share of the BCW 
assets, determined by the relative membership of each 


disaffiliating BCW local to the total BCW membership, as 
of the date that each such local disaffiliated from BOW 
and affiliated with ABC. 


IV. THE EXHIBITS SUBJECT TO DEFENDANTS’ MOTION TO STRIKE 


In addition to moving to dismiss the complaint in its 
entirety, appellees moved to strike three of the Exhibits 
attached to the complaint. Copies of each of these Exhibits 
have been supplied to the Court, in accordance with the 
Order of the Court granting leave to Appellants to submit 
such copies in addition to the Joint Appendix. 


A. Senate Committee Hearings 


The first of these Exhibits (marked Exh. B.) is the Re- 
port of Senate Committee Hearings. This volume deals 
entirely and exclusively with BCW. Defendant Cross was 
a principal witness. In all, there were some two dozen wit- 
nesses, from both within and without the BOW, who testi- 
fied, on seven different hearing days from June 6 to J uly 
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17, 1957, on various aspects of the BCW, including misap- 
propriation of funds from locals under trusteeship, use of 
physical violence in the administration of the Union, lavish 
expense accounts of President Cross, the diversion of 
Union funds to a woman friend of President Cross, ban- 
quets with lavish gifts for BCW officials contributed in part 
by employers, the conduct of the 1956 BCW Convention at 
San Francisco, the various constitutional amendments 
strengthening the President’s hand as well as a specific 
incident of alleged assault involving President Cross and 
others in an attack against internal Union political Op- 
ponents, the personal and financial relationships between 
President Cross and Martin Philipsborn, who had an inter- 
est in the Zion Baking Company, and the 1956-1957 collec- 
tive bargaining contract negotiations between the BCW, 
President Cross, Philipsborn and the Company. In addition 
to providing a transcript of the oral testimony, this 
volume reproduces many of the Exhibits which the Senate 
Committee admitted into its records and includes many 
affidavits by other persons having knowledge of the BOW. 








B. Senate Committee Report 


The Senate Committee Interim Report, issued in March, 
1958, (Exh. C) is the second Exhibit subject to the Motion 
to Strike. This volume makes reference to a number of 
different Unions. Appellants made clear in the Court below 
that they did not wish physically to tamper with the publi- 
cation as issued by the Senate Committee, but had no 
objections to regarding only pages 106-131 in the case, as 
these pages contain the findings on the BCW. | 

These findings are unequivocal in declaring that BCW 
was guilty of corruption and abuses; and the Committee 
is emphatic in its condemnation of the plundering and 
betrayal of trust engaged in by President Cross and the 
BCW. A sample of the Committee language is contained 
in the Complaint. Par. 21; J.A., 10. The Committee states, 
inter alia, that there has been ‘‘dishonesty’’ and ‘‘swin- 
dling’’ since the Cross Administration took over the BCW. 
The members found that their ‘‘hard-earned funds haye 
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been plundered.” The Committee noted “‘with satisfac- 
tion” that the BCW had been expelled by the AFL-CIO. 
‘*The price is a heavy one for the bakers to pay, but only 
by such drastic action can the decent rank and file come to 
a full realization of their betrayal.’’ 


C. Record of AFL-CIO Convention Proceedings Dealing With BCW 


This Report (Exh. D) includes a summary of the AFL- 
CIO proceedings before the Ethical Practices Committee, 
Executive Council and Appeals Committee; discusses the 
action taken by the BCW General Executive Board in re- 
action to the AFL-CIO condemnation; and the substantive 
findings of corruption against appellees. 


V. ACTION OF THE DISTRICT COURT 


Appellees never filed an Answer, but met the most serious 
allegations of the Complaint only by filing a motion to 
dismiss and a motion to strike. With their motion to dis- 
miss, appellees filed certain Affidavits which are before the 
Court. The Court below granted the Motions. J A., 32-34. 

The oral argument before the District Court provides 
the only insight into the reasoning which supported the 
decisions below. The Record of that argument is before 
this Court, and excerpts from it have been printed in the 
Joint Appendix. The judicial approach to the motion to 
dismiss requires comment at this point, as well as the 
expressed grounds of decision on the two motions. 

First, as to the law applicable to ruling on a motion to 
dismiss, the Court below declared that the ‘*Logic is weak’? 
in the legal proposition ‘‘that if there is a cause of action 
which can be supported by proof, which could be proved, 
the motion to dismiss should be denied.”? J -A., 32. When 
counsel summarized the allegations of the complaint in 
accordance with this proposition, the Court declared that 
such argument went ‘‘to the merits.”? J.A., 31. The evi- 
dent assumption of the District Court was that it was in- 
correct, in ruling on a motion to dismiss, to consider that 
all facts alleged in the complaint were true, and to permit 
the complaint to stand and afford plaintiffs an opportunity 
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to prove their case, if there is any possible proof consistent 
with the complaint under which a cause of action was 
stated. 
Substantively, the District Court did not hold that the 
allegations of the complaint failed to state a cause of action. 
The reasons for dismissal were procedural only. 
The principal basis given for granting the Motion to 
Dismiss was that the individual members and locals were 
no longer members of BCW. J.A., 33. Also, the Court 
held that the named plaintiffs were not representative of 
the groups that they claim to represent. J.A., 33. The 
motion to dismiss was granted because of plaintiffs? lack 
of ‘‘status to maintain this action * * *.’? J.A., 34. | 
While the Court did briefly indicate its rationale in 
granting the motion to dismiss, it gave no reason for its 
action in granting the motion to strike. J.A., 32-33. 
RULES INVOLVED 

There are no statutes, treaties or regulations involved in 
this case. Certain of the Federal Rules of Civil Procedure 
are involved; specifically, Rules 8 (a) (f), 17 (a), 21 and 
23 (a). The text of these Rules is set forth in Appendix A 
to this Brief. 


STATEMENT OF POINTS 


I. The District Court was clearly in error in each of its 
judgments. 


A. In ruling on the motion to dismiss, the District Court 
should not have disregarded the accepted rules for es Te 
the complaint. 


B. There is no blanket rule that ex-members of a Union 
may not sue that Union concerning the administration of 
its funds; the law is clear that the Union remains liable 
on the Seatraciaal and fiduciary obligations which it had. 


C. There was no basis for dismissing the complaint as to 
all plaintiffs because they were not ‘‘representative’’ of a 
‘“class’’. | 
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D. Under the particular circumstances of this case, 
there is no other support for the opinions of the District 
Court or its order of dismissal. 


E. The District Court erred in granting the motion to 
strike, inasmuch as each of the three stricken Exhibits is 
directly pertinent to the allegations of the complaint. 


II. The requirements of public policy and equity militate 
against the dismissal of this particular complaint. 


A. Dismissal is contrary to the public policy against 
corruption in Unions, and in favor of encouraging Union 
members to strive to the utmost, within a corrupt Union, 
to correct the situation. 


B. Equitable considerations demand that the appellees 
not be unjustly enriched by the failure to award appellants 
the relief requested. 


C. The complaint states valid Causes of Action in con- 
tract, and in constructive trust. The remedy of construc- 


tive trust is particularly appropriate to the circumstances 
revealed by this complaint. 


D. The law of Trusts generally demonstrates the 
validity of the complaint, and the impossibility of support- 
ing the dismissal on the basis of accepted legal principles. 


SUMMARY OF ARGUMENT 
Preliminary Statement 


It is of importance, at the outset, to state what appellants 
are not arguing as well as what they are. Appellants are 
not contending for any qualification of the general rules of 
law as to the relationship between a Union and its mem- 
bers; indeed, appellants, like others who desire the labor 
movement to function, would certainly oppose any dilution 
of these general rules. 

The full reach of appellants’ position is that they are 
entitled to relief—certainly at least to a trial—upon the 
particular allegations of the complaint in this exceptional 
case. Appellants believe they are clearly entitled to this 
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relief under general equitable principles, without yielding 
any inferences as to any other case than one presenting 
the unique complex of special facts which appellants can 
prove under this complaint. Here will be presented, upon 
the trial, facts establishing in detail unconscionable Union 
corruption, vigorous and organized opposition to that) cor- 
ruption among a substantial number of the membership of 
the Union, investigation and public exposure of the |cor- 
ruption by a Senate Committee and by the AFL-CIO, 
frustration of the efforts at internal Union reform) and 
correction of corruption, expulsion of the Union from the 
AFL-CIO because of corruption, and the formation by 
those members insistent upon honest unionism in league 
with American labor of a new Union, chartered by the 
AFL-CIO. The recovery sought from the general assets of 
BOW is not for the separate, unfettered benefit of indi- 
vidual members. It is solely to the use of ABC as a Union, 
to be applied exclusively to legitimate and honorable labor 
union purposes. It is sought only because BCW can no 
longer perform for these members those tasks of legitimate 
and honorable unionism which BCW was originally |sup- 
posed to perform but now only ABC can. Such will be 
the proofs upon this trial. These proofs are unique. 
This case is utterly different in kind from any routine run 
of cases by mere voluntary resignees or dissident factions. 
It is only the allegations of this complaint, and the particu- 
lar facts of this ease, upon which appellants are basing 
their arguments, for trial on this appeal, and for ultimate 
relief. 





Summary 


J. The District Court was clearly in error in its rulings. 


A. The District Court failed to recognize and apply the 
well-settled principles of law governing motions to dismiss. 


B. The District Court mistook the law in holding ‘that 
appellants had sacrificed all right to bring suit when their 
BCW membership was abandoned. 

Any such rule has nothing to do with the First Cause of 
Action, which concerns rights which vested, as of a fixed, 
past day, regardless of membership. 
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In any event, there is no such blanket rule against suits 
by ex-members, and these particular ex-members should 
not be disqualified from having standing to sue. The 
allegations of the complaint amply support the conclusion 
that they were forced to abandon BOW when BCW 
abandoned its own basic principles. 

The development and purpose of the law of voluntary 
associations are persuasive that judicial decision con- 
sistently seeks the faithful accomplishment of the original 
purposes of the organization. That purpose can be served 
here only by sustaining the complaint. 

To dismiss this complaint would be inconsistent with 
other legal remedies which have been made available. On 
allegations of corruption in Unions, receivers have been 
appointed to administer the affairs of the Unions. On 
divisions over basic doctrine and fundamental] principles, 
particularly in cases involving ‘schism’ in religious or- 
ganizations, the general rule is that the totality of the 
assets will be awarded to that fraction which still adheres 
to the original beliefs. If there is a hierarchical structure 
which determines such questions, the Courts will accept 
their decision; in this case, the forum for determining 
whether the old Union was corrupt and could be cleaned up 
from the inside was the AFL-CIO and its decision is un- 
mistakably clear. 

The prayer for an aliquot division of the assets, in the 
Second Cause of Action, is believed to be the most equitable 
and appropriate remedy under the allegations of this com- 
plaint. There is specific authority for such a division. 


C. The District Court was in error in stating that the 
appellants lacked standing because they were not ‘‘repre- 
sentative’’ of the ‘‘class’”’ for which they purported to sue. 
The principal appellant, the new International Union, did 
not even purport to be bringing a class suit. The other 
appellants, who were purporting to sue as representatives, 
respectively, of the Union’s individual members and its 
local unions, are obviously “‘representative”’ of their class 
under the only applicable Rule, 23(a), and there is no 
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possible basis for the Court’s ruling. All the appellants 
are real parties in interest; and all may be joined. 





D. The District Court erred in granting the motion to 
strike. Each of the three Exhibits involved is cect 
pertinent to the allegations of the complaint. 


II. The dismissal of the complaint is contrary to the 
requirements of public policy and equity. 


A. Public policy is opposed to corruption within Uniohs 
and is in support of action by Union members themselves 
as the best way to fight back against any Union corruption. 
If appellants, who fought corruption internally so long 
as there was any possible chance of success, are to have 
their complaint dismissed, it will be a demonstration that 
Union members must either tolerate corruption or suffer 
the loss of hard-earned, vested legal rights. Such an out- 
come would be so contrary to the public policy against 
Union corruption that it cannot be accepted. ! 





B. Equity has, traditionally, been the means by which 
the law has insured that the results in a particular case will 
accord with conscience, intergrity and good morals. To 
permit appellees unjustly to enrich themselves and to deny 
appellants any relief, under the allegations of this com- 
plaint, cannot be made consonant with the requirements 
of Equity. | 

The constructive trust is a traditional and accepted form 
of relief which is clearly applicable to the allegations of 
this complaint. Its function is to prevent unjust enrich- 
ment and to assure that the title and benefits of property 
accrue to those who are equitably entitled thereto. Appel- 
lants should have the opportunity to prove that a construc- 
tive trust should be declared, under the facts to be estab- 
lished at the trial. | 

Further, the law of trusts is applicable, since a Union 
must be considered as a trustee for its members’ payments 
and contributions. The trustee is responsible for insuring 
that funds are not commingled, and that trust funds are 
appropriated and expended solely for trust objectives. 
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That duty has been flagrantly violated by appellees; and 
Courts may take any appropriate action to correct the 
situation, including the replacement of a corrupt trustee 
and substituting therefor a new trustee of integrity and 
honor. 
ARGUMENT 
1. THE DISTRICT COURT WAS CLEARLY IN ERROR IN ITS RULINGS 

A. The Law Is Clear That, On Motions to Dismiss, the Allegations 

of the Complaint Are Accepted As True, and Motions to 

Dismiss Are Not Granted If There Is Any Possible Set of 

Facts Under Which Relief Could Be Granted. 

Although the Court below openly expressed its disagree- 
ment with the proposition, J.A. 31-32, the law is certain and 
clear that the allegations of the complaint are to be ac- 
cepted as true on a motion to dismiss; and, further, that 
such motion cannot properly be granted if there is any 
conceivable set of facts under which a cause of action 
could be proved and relief afforded by the Court. In- 
deed, this is as firmly and unmistakably settled as any 
proposition can be. 

This Court has expressly declared that on a motion to 
dismiss, ‘‘the plaintiff’s allegations are to be taken as true 
and all reasonable inferences are to be indulged. ** * A 
motion to dismiss should not be sustained ‘unless it appears 
to a certainty that the plaintiff would be entitled to no relief 
under any state of facts which could be proved in support 
of the claim’ set forth by the plaintiff.”’ Callaway v. 
Hamilton Nat. Bank, 90 App. D. C. 228, 231, 195 F. 2d 556, 
509. A complaint, ‘‘event if not artful in a technical sense’’ 
should be construed, if at all possible, as ‘‘sufficient to put 
the question in issue * * * by the usual rules of construing 
pleadings * * *.’’ Olson v. Muller, No. 14,448, decided 
February 12, 1959, — U.S. App. D.C. —, — F. 2d —, 43 
LRRM 2554, 2555. 

As the Supreme Court has declared, ‘‘of course, the 
accepted rule [is] that a complaint should not be dismissed 
for failure to state a claim unless it appears beyond doubt 
that the plaintiff can prove no set of facts in support of 
his claim which would entitle him to relief.” Conley v. 
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Gibson, 355 U. S. 41, 45-46; See also 2 Moore’s Federal 
Practice (2d Ed.) (hereinafter cited as ‘‘Moore’s) 2244- 
2245. This accepted rule was obviously not applied 2, pe 
District Court in this case. 


B. Appellants Did Not Lose Their Standing To Enforce Their Rights 
Against BCW By Being Forced Out of BCW and Into the For- 
mation of ABC. 

The principal basis of the decision below, in the Court’s 
words, was that those who have ‘severed all connection 
with the union, and established themselves as members of 
another group?” have ‘‘lost their right to thereafter address 

a challenge to the administration of the Defendant union 

funds.’’ J.A., 33. There was no explanation offered for 

this conclusion. It does not support the Order of dismissal, 
even if valid; and it cannot validly be applied in this 
case, ! 





1. The Vested Rights Under the First Cause of Action Cannot Be Affected By Loss 
of Membership Or Any Other Occurrence Subsequent To The Vesting. 


The First Cause of Action involves rights which vested 


as of a specific past date, February 28, 1957. If an indi- 
vidual qualified on that date, his claim on the Fund vested 
permanently and irrevocably, under the 1956 BCW Con- 
vention action. The list of names was recorded as of that 
time, and only as of that fixed, past date. Nothing which 
transpired after the crucial date affected rights in the 
Fund. The vesting was based on past contributions to the 
Fund. There were no provisions for divesting and could 
not have been any, as a matter of fairness. 

As nothing which could occur after the eligibility date 
could affect rights, it is obvious that no particular change 
in Union membership could extinguish the liability of BOW 
or the corresponding right of suit in the eligible members 
or those suing on their behalf. Whether an individual 
maintained BCW membership, voluntarily resigned it, was 
expelled or was forced out by the BCW’s corruption and 
expulsion, plainly has no relationship whatever to the 
First Cause of Action. 
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This Cause of Action rests squarely on the vested rights 
of beneficiaries in a special Union fund. The right of suit, 
and by an ex-member, to vindicate such rights has been 
many times upheld, on familiar contract, trust and equit- 
able principles.” 


2. Ex-Members Are Not Disqualified From Suing A Union To Vindicate Their Legal 
Rights Against It. 

If the District Court assumed the law to be that former 
members are disqualified from suing a Union to vindicate 
their legal rights against it, the Court was obviously in 
error. One ready example of suits by ex-members is the 
suit to obtain reinstatement and damages for expulsion 
from membership. See, eg., Gonzales v. International 
Association of Machinists, 356 U.S. 617; Friedman v. Inter- 
national Association of Machinists, 95 U.S. App. D.C. 128, 
220 F. 2d 808, cert. denied, 350 U.S. 824; and cases cited, 
e.g., in Annotations, 175 A.L.R. 438, 516; 168 A.L.R. 1462; 
and Summers, Legal Limitations on Union Discipline, 64 
Harv. L. Rev. 1049. 

If Unions are suable at all, they can be sued by any 
plaintiff who has a valid cause of action in obligations 
owed him by the Union. The identity of the plaintiff in 
terms of membership is completely irrelevant. Strangers 
to the Union, such as suppliers and other creditors, cer- 
tainly may sue on their contracts; and neither members nor 
ex-members are disqualified, as such, from bringing suit 
to enforce whatever rights they may have pursuant to the 
terms of a special Union Fund or to the basic compact and 
fundamental principles of the Union itself. 


1 See e.g., Otto v. Tailors’ P. § B. Union, 75 Cal. 308, 17 Pac, 217; Shadley 
v. Grand Lodge B. of R. T., 212 Mo. App. 653, 666, 254 S.W. 365; Lo Bianco 
v. Cushing, 117 N.J. Eq. 593, 597, 177 Atl. 102; Dusing vy. Nuzzo, 177 Mise. 
35, 29 N.Y.S. 2d 882 (Sup. Ct.), affirmed with modification on another point, 
263 App. Div. 59, 31 N.Y.S. 2d 849; Spayd v. Ringling Rock Lodge, 270 Pa. 
67, 70, 113 Atl. 70; Ray v. Brotherhood of Ratlroad Trainmen, 182 Wash. 39, 
47, 44 P. 2d 787, 790. 
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3. There Is No Reason To Disqualify Appellant Ex-Members From Maintaining This| Suit. 


It may be contended that Appellant ex-members sacri- 
ficed whatever rights they had, at least on the Second 
Cause of Action, because they left voluntarily and were not 
expelled. The short answer is that the individual and 
local appellants were forced to abandon their membership 
and affiliation in BCW. This case cannot, at this stage, 
be distinguished from expulsion cases. 

Under the allegations of the complaint—and contrary to 
the approach of the District Court, these allegations must 
be taken as stating the truth and must be read ‘‘with all 
reasonable inferences’’— these appellants were inexorably 
forced to withdraw from their membership and affiliation, 
and establish the ABC as the new trustee to accomplish the 
purposes which the defendants had betrayed and violated, 
by the actions of the defendants. The sole cause of the 
abandonment of membership and affiliation was the ¢or- 
ruption of the defendants and the expulsion of BCW from 
the AFL-CIO. 

At the trial, these appellants will prove the intensive 
efforts which they made, within the BCW, to restore that 
organization as an honest and reputable labor organization, 
and to maintain its good standing within the house of 
American labor. Appellants’ proof will demonstrate that 
appellees made it impossible to achieve these objectives 
within the BCW, so that there was no alternative, if appel- 
lants were to have the benefits of faithful and honorable 
trade union representation, to the formation and fostering 
of ABC. In sum, the proof will firmly establish the clear 
allegations of the complaint that the appellees’ conduct 
solely, and not any independent, voluntary choice of the 
appellants, produced the schism. There would have been 
no withdrawals from membership and affiliation, if ere 
had been no corruption and no expulsion. 

The complaint expressly alleges that the disafiitiation of 
the individual and local plaintiffs was ‘‘in substance *|* * 
forced and made necessary and inevitable by the uncon- 
scionable and corrupt course of conduct of the BCW.” 
Ct., par. 22; J.A., 11. This, of itself, is an allegation 








| 
i 
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sufficient to withstand a motion to dismiss directed to this 
point, and to require trial of the issue. The Federal Rules 
require only a brief statement on the claim, see Rule 8(a), 
p. 45, infra, and appellants’ claim is that they are entitled 
to the relief prayed for, under the other allegations of the 
complaint, because they were forced out of membership 
and affiliation by appellees’ actions. On a motion to dis- 
miss, the allegation as to forced abandonment of member- 
ship and affiliation must be read as though it were fully 
proved, in order to test the legal validity of the entire 
statement of the Cause of Action. This allegation is no 
less ‘‘factual,’’ no less subject to the assumptions prevail- 
ing on a motion to dismiss, than any other allegation which 
appellants made to state their claim. This allegation is 
one of the ‘‘well-pleaded material allegations of the com- 
plaint [which] are taken as admitted ;” it cannot be con- 
sidered as either a conclusion of law or an ‘‘unwarranted”’ 
deduction of fact, 2 Moore’s 2244. See also Rule 8(f). 

While appellants believe, for the reasons just stated, that 
Paragraph 22 of the complaint is sufficient to establish the 
involuntary nature of their departures from BCW, so that 
there is no absolute necessity to consider other paragraphs 
to dispose of this point, it is indisputable that the other 
Paragraphs allege facts which would require the legal 
conclusion that the departures were forced and coerced. 
It is clearly alleged that appellees deliberately violated 
the specified basic and fundamental contractual and 
fiduciary duties, by particular misdeeds such as misappro- 
priation of Union funds for personal purposes, refusing 
to correct the corruption exposed in BCW and being ex- 
pelled from the AFL-CIO. 

If the voluntary or involuntary character of the leaving 
of BCW is to be an issue in this litigation, it is an issue 
that can be disposed of only upon a trial and upon the basis 
of the factual record. It cannot be disposed of on the 
pleadings solely. Appellants are clearly entitled to the 
_ opportunity to demonstrate, on the basis of the factual 
_ eireumstances they can establish only at the trial, that they 
_ had no alternative whatever to abandoning BCW. 
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4. The Second Cause of Action States A Claim Upon Which Relief Can Be Granted. 


The Second Cause of Action is based upon the violations 
and betrayals of the basic compact and fundamental prin- 
ciples of BCW by the appellees, which forced the dis- 
affiliation from BCW and the formation of and affiliation 
with ABC; and seeks the payment over of an aliquot share 
of the BCW assets to ABC, to be applied solely for legiti- 
mate and honorable trade union objectives. There is no 
rule of law which supports the dismissal of this particular 
Cause of Action. 

Appellants recognize, and as already noted, would not 
qualify the rule of law that members or ex-members may 
not recover any share of the Union assets for their own 
personal and unrestricted ownership and control. This|is 
obviously not such a case, for the recovery sought will not 
transform the assets from Union assets to personal assets; 
but, rather, is the only effective disposition of the assets, 
under these circumstances, to insure that they will be used 
precisely for the very purposes of honorable Unionism |in 
federation with other honorable Unions to which all the 
Union property was originally and eternally dedicated. 

Appellants suggest that the purpose of the general rule 
is to enable the organization to fulfill its own particular 
objectives, to serve the welfare of its membership as a 
whole. The historical and policy reasons for the rule wére 
not discussed by the District Court. Indeed, appellants 
have been unable to find any cases which diseuss the back- 
ground or justification for the rule. But the General 
development of the law of voluntary associations indicates 
that the consistent purpose of the law has been two-fold: 
to make voluntary associations better able to carry out 
their organizational objectives; and as the other face [of 
the medallion, to make them more responsible legally 1c 
any failure to adhere to those objectives. 

As a procedural matter, for example, Unions and sics 
unincorporated associations were not legal entities against 
which suit could be brought under the common law; for 
the common law simply did not recognize such associa- 
tions. Accordingly, Unions had no legal continuity or 
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effectiveness. There were potent legal obstacles not alone 
to suits against them, but in addition to their owning 
property and conducting affairs in their own right. 

These legal characteristics were, naturally, decisively 
altered, as Unions and other unincorporated associations 
assumed increasing significance in the economy and in 
society generally. In 1937, for example, this Court held 
that a Union was suable as a legal entity; and stated that 
‘inasmuch as a fictional entity has been recognized by the 
law for the purpose of benefiting and protecting unincor- 
porated associations in both the substantive and adjective 
Senses, as by protection against embezzlement of funds 
* * * and, more recently, by giving rights to represent 
workers in collective bargaining, so also the fictional entity 
must in common fairness be recognized for the protection 
of those dealing with such associations and claiming that 
in such dealing their legal rights have been violated.’? 
Operative Plasterers’, Etc., Ass’n v. Case, 68 U.S. App. D.C. 
43, 52, 93 F.2d 56, 65; Busby v. Electric Utilities Employ- 
ees Union, 79 U.S. App. D.C. 336, 147 F.2d 865. 

Related to this procedural development was a substantive 
development of the law as to the availability of judicial 
review for the internal affairs of voluntary associations. 
There has been a sound judicial reluctance, historically, 
to indulge in such review. This has nothing to do with the 
identity of the plaintiffs, whether members or ex-members, 
any more than the historical inability of the Union to be 
sued. The judicial policy of non-interference has been 
based on the principle that voluntary associations are and 
_ should be private groups, with their own special organiza- 
_ tions and procedures, not at all involving the public interest. 
_ Disputes internal to such private groups did not give rise 
_ to any enforcible legal rights. 

Again, as Unions and other associations assumed more 
power and importance, exceptions were engrafted on to 
this principle. In 1941, for example, this Court articulated 
those exceptions as follows: ‘It is a well recognized prin- 
ciple in the law of such voluntary associations that there 
shall be no judicial interference with intra-association 
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affairs or determinations in the absence of special circum- 
stances showing injustice or illegal action. Among other 
reasons which are said to warrant judicial interference are 
violation or contract obligations, and invasion of property 
rights.’’ Green v. Obergfell, 73 U.S. App. D.C. 298, 307, 
121 F.2d 46, .. | 

It seems likely that the historical roots of the rule against 
a member’s suing for his share of the assets are inter- 
twined with the historical procedural unavailability of! an 
unincorporated association to suit and the judicial reluc- 
tance to interfere with the internal affairs of a private 
association. As in the case of the latter doctrines, it is 
clear that the effect of this rule is to make associations 
better able to accomplish their organizational purposes. 
But this rule, no more than the others, was intended to! be 
stretched beyond its reasonable bounds, to the point where 
it would give comfort and protection to an association 
which was unconscionably violating its own fundamental 
organizational principles and basic standards. | 

The cases which have stated this rule do not contradict 
this conclusion. The rule has been expressed chiefly in 
two different types of cases. The only one in which it has 
genuine applicability, in appellants’ view, is the suit by 
individual members to obtain organizational property for 
their own purposes. That is certainly not this case, as 
already indicated. The other context is the *“schism’’ 
context, the division of an association into disputing 
groups, with each group claiming the property. These 
cases are discussed more fully below. The point here is 
that the Courts in these decisions consistently demonstrate 
&@ primary concern with the true purposes or objectives of 
the organization. Those who recover the assets are those 
adjudged to be adhering to the original tenets of the 
organization. Any reference to the other group as no 
longer members of the original organization, and therefore 
unable to recover the property, is only a part of or subordi- 
nate to the primary decision based on the adherence to and 
the achievement of the original purposes of the organiza- 
tion. Accordingly, any reference to the rule in such cases 
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may be considered as dictum. In any event, whatever the 
language of decision, the purpose of decision has been 
crystal clear and consistent—to facilitate the achievement 
of the fundamental principles of the association. That 
purpose can be achieved in this case only by sustaining 
the Second Cause of Action. 


5. Dismissal Is Unjust and Unrealistic In View of Other Legal Remedies. 


Appellant members and locals had no practical or legal 
alternative, if they wished to be affiliated with a democratic 
and autonomous, as well as upright and honorable Union. 
Under the circumstances of corruption, such as alleged 
in this complaint, there have been cases where Courts 
have appointed receivers, outsiders, to take over the organi- 
zation and correct the situation. In Chalghian v. Interna- 
tional B. of Teamsters, 114 N. J. Eq. 497, 169 Atl. 88, 327, 
for example, a receiver was appointed to take over a labor 
organization where there were allegations and a prelimi- 
nary showing of fraud and corruption. Specifically, it was 
alleged that plaintiffs had been induced to join the organi- 
zation on the representation that it was to be an independent 
union, that no such independent union was ever formed, 
but that plaintiffs were evidently treated by defendants as 
members of the Teamsters’ Union although they were 
ineligible for membership under the Constitution of that 
Union (Query: was the suit brought by members or non- 
members, within the approach of the District Court in this 
case?). The Court held that the appointment of a receiver 
was the proper and equitable relief under the allegations. 
This same relief was afforded in Local No. 11, etc. v. McKee, 
114 N.J. Eq. 555, 169 Atl. 351, where, incidentally, one of 
the allegations was that the defendant had used Union 
funds for the acquisition of an automobile for his personal 
use, precisely one of the incidents which would be involved 
in the proof in this case. 

Further, this Court has before it an appeal involving a 
Board of Trustees, not provided in the Union Constitution 
but required by Court order entered by consent of the par- 
ties to settle litigation alleging many violations of that Con- 
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stitution. English v. Cunningham, No. 15,012; District 
Court No. 2361-57; see 48 LRRM 2217, 2533. 

There is neither justice nor reason in holding that Union 
members faced by corruption in their Union may have 
a Court appoint an outsider to administer the assets and 
clean up the correction, but lose all legal rights in the assets 
if they adopt the only practicable course which will insure 
them forthwith of an honest Union administered auto- 
nomously and democratically. There is no reason why 
the law should place unique emphasis on the indivisibility 
of the assets and grant no recognition whatever to the right 
of members to maintain unbroken and continuous member- 
ship and affiliation in an honorable Union maintaining an 
AFL-CIO charter. | 

Under the allegations of the complaint, the organiza- 
tional identity involved for appellants throughout their 
course of conduct was a Bakers’ Union which was free of 
corruption and which was affiliated with the Federation. 
Membership and affiliation in such a Union became impos- 
sible in BCW and possible only in ABC. It is the essence 
of the complaint that appellants contend they are repre- 
senting and upholding the very principles of honest, AF'L- 
CIO trade unionism in this industry, which BCW was 
bound strictly to honor in order to maintain fully its legal 
rights as an organization. | 

The facts pleaded in the complaint, therefore, might 
demonstrate the applicability of the organizational schism 
line or cases to this case. Dealing primarily with divisions 
in religious congregations caused by differences over funda- 
mental theological doctrines, these cases have established 'a 
general rule that all the assets follow that group, what- 
ever its relative number, which adheres to the original 
beliefs. To this rule there have been exceptions, which will 
be noted below; but the general rule seems clear that the 
group faithful to the original tenets is awarded the 
entirety of the assets. See, e.g., Watson v. Jones, 13 Wall. 
(80 U.S.) 679, Annotations, 70 A.L.R. 75, 8 A.L.R. 105. | 

In this case, the facts alleged demonstrate that BOW 
abandoned its own fundamental principles, and that ABC 
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is the only Union able to adhere and actually adhering to 
the original purposes and functions of BCW. 

The abandonment by BCW of the fundamental and basic 
principles and standards, of the essence of the agreement 
and compact between it and its members and locals, if 
proved fully at the trial, would require the legal conclu- 
sion that BCW may not assert any effective organizational 
claim to these assets, at least as against the claims of 
these appellants. If the original contract has been frus- 
trated, BCW should not be permitted to rely on that 
contract to retain the property in dispute in this litiga- 
tion, any more than it can rely thereon to assert to trus- 
teeships over ABC locals and obtain their property. The 
doctrine of frustration has been upheld as a defense in 
cases where expelled Internationals have attempted to seize 
the assets of Locals which have disaffiliated and affiliated 
with the new International.? It would appear likewise ap- 
plicable as a basis for suit, upon proper proofs, for resto- 
ration of the property which was originally contributed 
only pursuant to the conditions of the contract which have 
now been frustrated, in this case by the corruption and 
expulsion. 

The schism and association cases teach further, that 
where disputes within voluntary associations have been 
resolved pursuant to the procedure within the organiza- 
tion to which the parties had agreed under the organiza- 
tion’s Constitution and rules, the Courts will accept that 
resolution of the dispute. See, e.g., United States ex Rel. 
Johnson v. First Colored Baptist Church, 56 U.S. App. 

2 See, e.g., the following cases not involving the Bakers’ Unions: Local 1140 
V. U.E., 232 Minn. 217, 45 N.W. 24 408; Duris v. Iozzi, 6 N.J. Super. 530, 70 
A. 2d 793; Clark v. Fitzgerald, 93 N.Y.S 2a 768 (Sup. Ct.); Bozeman v. 
Fitzmaurice, 193 Mise. 355, 107 N.E. 24 727 (Ohio App.). Cases involving the 
Bakers are: Crawford v. Newman, 175 N.Y.S. 24 903 (Sup. Ct.) (tried; pending 
on appeal); <Alvino v. Carraccio, 43 LRRM 2184 (Pa. Ct. Common Pleas) 
(tried) ; Olson v. Carbonara, 41 LRRM 2637 (Til. Sup’r. Ct.) (judgment on the 
pleadings; pending on appeal) ; and the following decisions on motions for pre- 
liminary injunction: King v. American Bakery Workers Union, 41 LRRM 2617 
(Oalif. Sup’r. Ct.) ; Stott v. Zellman, 41 LRRM 2749 (Ill. Cir. Ct.) ; Kralstein 
v. Sorchinski, 41 LRRM 2528 (N.J. Sup’r. Ct.); Crawford v. Newman, 174 
N.Y.S. 2d 667 (Sup. Ct.), affirmed, sub nom. Crawford v. Ehrlich, 174 N.Y.S. 
24 881 (App. Div). Cf. Olson v. Miller, No. 14,443, decided Feb. 12, 1959, 


motion of appellants for rehearing denied as to indispensability of Local, 
March 13, 1959. 
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D.C. 324, 14 F. 2d 296; Bryant v. The District of Coase 
Dental Society, 26 US. App. D.C. 461; De Yturbide' v 
Metropolitan Club, 11 U.S. App. D.C. 180. | 
The procedure agreed upon here to resolve questions 
concerning corruption was that provided in the AFL-CIO 
Constitution. The AFL-CIO’s decision of expulsion at 
once confirms the presence of corruption and corrupt | in- 
fluences within the BCW, and the absence of any viable 
opportunity to correct that corruption within the BCW and 
to restore BCW as an honorable trade union. As the 
AFL-CIO Convention Proceedings make crystal clear, the 
BCW made a principal point of its efforts to clean up and 
its ability and willingness to maintain itself as a Union 
of integrity, in its appeal to the Convention. The decision 
of the Convention at once resolved both the issue of the 
existence of corruption and that concerning any practicable 
opportunity to restore honorable Unionism within the 
BCW. | 
Surely it is not impossible that, upon the trial, appel- 
lants could prove all the facts required for the legal con- 
clusion that the true adherents to the faith and tenets of 
unionism upon which BCW was founded were now only the 
appellants. Accordingly, under the schism cases, appel- 
lants might well have a claim under the law for the en- 
tire assets of BCW and not only their aliquot share. | 
To point up the analogy to the schism cases, assume 
that the appellant members and locals had taken exactly 
the same action they did, except that they maintained the 
name ‘‘BCW, AFL-CIO,”’ inasmuch as they knew they 
were and could prove themselves to be the only group 
able and willing to conduct unionism in this industry ac- 
cording to the precepts and requirements established by 
the BCW Constitution and the terms and conditions of the 
compact and understanding between BCW on the one 
hand and its members and locals on the other. Had 
appellants thus insisted that in name as well as in fact 
they were the true claimants to that genuine Bakers’ 
Unionism which the BCW was legally bound to be and 
had in fact been prior to the betrayals set forth in the 











26 


complaint, appellant would evidently have had a non-dis- 
missable claim for all the assets. 

It is unthinkable that a mere difference in nomenclature 
would wreak a difference in legal result, when the sub- 
stantive facts are identical. It would be anomalous if 
appellants, had they sued as “BOW, AFL-CIO,” would 
have a triable claim to all the assets, but as ‘‘ABC’’, have 
no claim even to an aliquot share. If appellees’ conduct 
would give rise to an action by a group of the member- 
ship to all the assets, triable on the issue of which group 
was in fact adhering to the original tenets of BCW union- 
ism, it is an impossible result that an action for their 
share of the assets by that identical group may be dis- 
missed, without affording any opportunity to prove the 
identical facts on the identical issue of adherence to the 
original tenets of BCW unionism. Under the particular 
facts of this case, appellants believe that the relief re- 
quested provides the fairest result. 

The aliquot relief prayed for here is not entirely with- 
out support in legal precedent. Such relief has been de- 
ereed where Courts of Equity believed it to be the appro- 
priate and just result under the specific circumstances of 
the particular case. 

“Some courts held that, upon a division of the member- 
ship by reason of honest differences of opinion, both par- 
ties still adhering to the tenets, doctrines, and discipline 
of the organizations, their common interest in the prop- 
erty continues and their rights may be adjusted fairly and 
equitably according to the discretion of the court. It may 
properly be divided between them in proportion to their 
numbers at the time of separation.”? Lost River Nor- 
wegian E. L. Congregation v. Thoen, 149 Minn. 379, 193 
N.W. 954, 955, and cases there cited. 

*“We must believe, the minority, large in numbers, have 
rights in it, which a court of equity should respect; that 
they should not be harshly dealt with, or be made to feel, 
that for their adherence to what they conscientiously be- 
lieved to be a religious obligation, they justly incurred a 
forfeiture.’? Ferraria v. Vasconcelles, 31 Ill. 25, 46, There, 
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the seceding majority was able to take the property with 
it, but that would appear to be immaterial to the ultimate 
issue determination of the equitable result. As to the lex- 
eluded minority, the Court held, ‘‘Their rights still re- 
main, and should be adjusted on the principles -of equity. 
They had an interest in the property before the division— 
they were as much the beneficiaries under the deed as the 
majority, and as it is insisted, the majority had a right to 
withdraw from the presbytery so the minority had a right 
to adhere to it. Neither act . . . worked a forfeiture) of 
the rights of either, to the church property, because,) in 
neither case has an illegal act been done... The congre- 
gation were, before the separation, the beneficiaries under 
the deed, and we see no reason why they are not so still. 
The proceeds of the property, ought, therefore, to | be 
divided between them, in the proportion which the seced- 
ing and adhering members of that congregation bear) to 
each other in point of numbers... Neither party has the 
exclusive right to the property of this church. Justice, 
good conscience and equity demand a partition of it, among 
these contestants.’’ Id. at 53, 54. See also, e.g., Niccolls 
v. Rugg, 47 Ill. 47. | 

The judgment below signifies that it would be abso- 
lutely impossible to establish that this is the appropriate 
and available relief under the particular allegations of this 
complaint. It would almost be more equitable to say that 
there are no remedies whatever. It is, if anything, more 
reasonable, equitable and realistic to hold that those who 
desire to maintain the union’s basic principles in jan 
autonomous and democratic organization in fact dedicated 
to those principles are entitled, upon proper proof of their 
allegations, to their vested rights in special Funds and 
their aliquot share of the general assets, than to hold that 
receives may be appointed and all the assets may be 
transferred. In the factual context presented by the alle- 
gations of this particular complaint, as will be argued 
more fully in point II below, there is every reason |to 
declare that the relief requested in the complaint is legally 
available and yields a more equitable and appropriate 
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result than other legal remedies would evidently would 
have been available under these allegations. 


C. Appellants Are the Proper Parties Plaintiff 


Without indicating the reasons for its remarks, or dis- 
tinguishing among the different categories of plaintiffs, 
the Court below, in addition to dismissing for the reason 
that plaintiffs abandoned any right they had to sue BCW 
when they were forced to abandon membership and affili- 
ation therein, said, ‘‘I do not believe, further, that this is 
properly a class action, because I don’t think that the 
named Plaintiffs are representative of the groups that 
they claim to represent.’’ J.A. 33. There is no basis for 
any such conclusion under the facts alleged in the com- 
plaint, as to any of the three different categories of plain- 
tiffs, ABC itself, the local plaintiffs and the individual 
plaintiffs. 

At the outset, it would be helpful to set down the basic 
legal principles involved, for they will quickly demon- 
strate the confusion and error in the decision below. The 
word ‘‘representative’”’ is ambiguous. In one sense, it is 
a requirement for a class action, in a purely numerical 
sense; for this, the provisions of Rule 23 (a), p. 46, infra, 
are alone pertinent. In another sense, it refers not to a 
class action at all, but to whether one plaintiff may sue on 
behalf of another to vindicate his rights; here, the issue 
is the ‘‘real party in interest’? requirement of Rule 17 
(a), p. 45, infra, and the ready examples of those who 
may sue in a “‘representative’’ capacity are those named 
in that rule, for example, ‘‘an executor, administrator, 
guardian, trustee of an express trust * * *.”? While it is 
not wholly clear whether the Court below was using 
“‘representative’’ only in the former sense, or indiscrimi- 
nately in both senses, it would appear, from the initial 
reference to ‘‘class action,’’ that only this meaning was 
intended. 

If so, there simply was no actual consideration accorded 
the ABC itself, although the Order was a blanket Order, 
covering both Causes of Action and all plaintiffis. ABC 





29 


is certainly not bringing a class suit. Far from alleging 
that there are other honorable, AFL-CIO, bakers’ Unions, 
so numerous that it is seeking to represent them all, ABC 
is alleging that it is indeed the one and the only such 
Union. This very allegation is no less than the crux of 
the entire litigation. As ABC was not purporting to 
bring any class suit, the class suit opinion of the Court 
below—even if it were correct—could not rightfully have 
been extended to ABC. 

Further, ABC is suing primarily as a real party in inter- 
est in its own right, in addition to its status as ‘‘repre; 
sentative’? in the trustee sense of the rights of its mem} 
bers and locals. Indeed, in the Second Cause of Action, 
ABC is the only party asking that the assets and prop; 
erty be paid over to it. It has this legal interest in the 
case, in addition to the interests it shares with the other 
parties and for which it is suing on their behalf as con. 
structive trustee. ABO’s interest in this Cause of Action 
is thus unique. | 

The foundation of this Complaint is that a labor organi- 
zation must perform and fulfill certain functions and pur- 
poses, on behalf of its membership, functions and pur- 
poses which no other organization or legal entity can per- 
form and fulfill. Unions owe their original and their con- 
tinuing existence solely to their ability to achieve these 
special purposes and functions which the membership 
needed and which they could achieve without a Union. | 

As already pointed out, in the Second Cause of Action, | 
the other plaintiffs are not asking for any recovery flowing 
directly to them and are not asserting any rights to an) 
independent, severable, unencumbered right of ownership: 
or dominion over their aliquot share of the BCW assets. 
The only right involved is the right to have this share of! 
the assets be dedicated and utilized only for the particular | 
purposes for which those assets were intended. | 

ABC is the instrumentality, and the only instrumental- 
ity, through which these purposes can now be realized. 
The members need and desire an honest union, one which | 
they can trust and be proud of, one acknowledged to be fit | 
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company for other clean, decent American unions. They 
had to leave BCW because they could no longer possibly 
have what they needed and wanted in unionism from 
BCW. Only ABC ean provide, for these members the 
unionism which BCW was supposed to provide, and for 
which they paid dues to BCW. It is for this reason that 
the relief prays for the recovery to be paid over to ABC, 
and the complaint makes very clear the ABC is the trustee 
which will utilize the funds recovered solely for legitimate 
and honorable trade union purposes. 

The benefits which will accrue from the granting of this 
relief not only inheres in ABC as an organization in its 
own right, but also must accrue to the locals, as locals, as 
well as to the members. The welfare of the membership 
is of course the bed-rock interest in this litigation. But 
the members are joined together in locals, which serve a 
geographic or bargaining area; and in general, that which 
helps the locals helps the members, and vice versa. Or- 
ganizing presently unorganized employees, for example, is 
a principal interest for the membership, inasmuch as it is 
necessary to protect their existing wage and employment 
standards, and to expand their strength for an improve- 
ment in those standards. An increase in membership 
clearly aids the members; but it also strengthens the 
local; and it likewise benefits the ABC. The interests of 
all the appellants at bar, are inextricably intertwined— 
the stronger the ABC or the local, for example, the more 
extensively and effectively can it serve the welfare of its 
members. For these reasons, the other appellants as well 
as ABC are real parties in interest;? and ABC has stand- 
ing to sue because of its interest in the other appellants 
as well as in its own right. 

There can no longer be any doubt of the standing of 
ABC and the local union appellants to sue on behalf of 
any interests of their members, where the members of an 
association have interests at stake in the litigation, ‘‘the 
Association has standing to protect their interests. Nat’l 


3 There certainly may be more than one real party in interest in a suit. 
See, e.g., 3 Moore’s § 17.09. 
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Ass’n for the Advancement of Colored People v. Alabama, 
337 U.S. 449, 459-60.’? MacArthur Liquors v. Palisades 
Citizens Association, App. D.C. Nos. 14645, 14697, 14703, 
14786, decided March 19, 1959, slip op., p. 4. 

The appellants other than ABC do allege that they a are 
bringing class suits, respectively, the five individuals on 
behalf of all ABC members qualified to participate in the 
Fund in the First Cause of Action and all ABC members 
in the Second, and the four ABC Locals on behalf of all 
ABC Locals. In each instance, the appellants are obvi- 
ously ‘‘representative’’ of the bless they purport to repre- 
sent, within the meaning of the applicable Rule. | 

Rule 23 (a), entitled ‘‘Representation”’, appearing ‘in 
full at p. 46, infra, provides in pertinent part that if the 
members of the class are too numerous for all to join as 
a practical matter, which would obviously be the case here, 
where there are tens of thousands of members and hun- 
dreds of local unions, ‘‘such of them, one or more, as will 
fairly insure the adequate representation of all may, on be- 
half of all, sue * * *.”” The complaint alleges the factual 
requirements pontaneole in the Rule, as to both individual 
members and locals. Ct., pars. 8, 14; J.A., 4, 7-8. There 
was absolutely no contention that the panieules a 
did not fairly represent the classes pleaded. 

Moreover, appellees did not even claim that the individ- 
ual plaintiffs did not properly plead a class suit, on the 
Second Cause of Action. If the Motion to Dismiss Com- 
plaint is examined, it is seen that under both Count One 
and Count Two, the non-representative class suit ground 
is mentioned as to both ABC and the locals in paragraph 
1; and that under Count One, paragraph 2 makes this ob- 
eecaon as to the individual plaintiffs, but there is no such 
contention as to the Second Cause of Action. J.A., 13- 14. 
The Court below thus assumed even a broader ground 
than that asserted by appellees themselves. 

On the First Cause of Action, appellees urged that the 
class was improper, as well as that ABC and the locals 
were not proper representatives. The class is improper, 
they in effect argued, because it was not the largest pos- 
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sible class. The First Cause of Action involves benefi- 
ciaries of a special Fund, and the complaint does not allege 
that all such beneficiaries are alleged to be represented ; 
it embraces only the ABC members who are qualified ben- 
ficiaries. This is true but it is completely irrelevant. 

The requirements for a class suit, it may be repeated, 
are contained in Rule 23 and only in Rule 23. There is no 
requirement in that Rule in any way inhibiting the right 
to plead any class the plaintiffs consider appropriate, with- 
out regard to whether more could possibly or practically be 
joimed. The notion that the class must be pleaded as 
comprehensively as it can possibly be is purely a figment of 
appellees’ wishful imagination. 

The actual requirement in the Rule is that all the mem- 
bers have ‘‘joint, or common” rights. This is obviously 
true in this case; it cannot possibly be denied. This fact 
alone definitively settles the issue of the existence and 
legal validity of the class for the purposes of the com- 
plaint. ‘‘By definition, an essential prerequisite to a class 
action is the existence of a ‘class’. Rule 23 does not de- 
fine the term except by implication in the description of 
the three types of class action * * *.”? 3 Moore’s 3418- 
3419. 

If the members of the particular class alleged in the 
complaint prove a cause of action, they are entitled to 
relief. Nothing in Rule 23 or in any legal theory requires 
that relief be denied to one plaintiff or set of plaintiffs be- 
cause a larger set of plaintiffs could have brought the 
same action. To use a familiar example, a class action on 
behalf of Negro children seeking to enter first grade in 
a particular public school would not be dismissed on the 
ground that a similar action could have been brought on 
behalf of all Negro children seeking to enter all the grades 
in the school. That more parties are entitled to the relief 
pleaded may or may not be ground for adding them on 
motion to add parties. It could hardly be ground for dis- 
missal of a valid cause of action as to the parties actually 
before the Court. 
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These plaintiffs have interests ‘‘co-extensive with' the 
interests of the other members of the class;’’ they have no 
interests ‘‘antagonistic in any way to the interests of 
those’’ represented; and are representative. Thus, they 
have undeniable standing as plaintiffs in a class suit, 3 
Moore’s 3425. 

There is no relationship between this case and cases 
where a Union is seeking to enforce rights owing from a 
defendant employer to individual employees who may not 
even be parties to the suit. Such cases were cited by 
appellees in the Court below for their contention that 
ABC and the locals were not ‘‘representative’’ in the real 
party in interest sense.* Those cases involved suits | for 
wages, pensions, and similar payments, which were to be 
made to the individual union member. Here, the payment 
of the recovery on the Second Cause of Action is to ABC 
itself. ABC is the direct holder of the cause of action in 
litigation. It is no ‘‘stranger to the right in controversy’’, 
the old common law concept on which the real party in 
interest rule was based. 3 Moore’s 1333. 

Moreover, the compact, trust agreement or contract on 
which the suit is founded is completely different here 
from the labor cases cited below by appellees. Appellees’ 
cases, resting as they do on wages and similar payments, 
are legally grounded on the contracts of employment be- 
tween an employer and the individual employees. Indeed, 
virtually all of the cases involve an interpretation of Sec- 
tion 301 of the Taft-Hartley Act, 29 U.S.C. § 185, which 
covers jurisdiction only for cases involving a violation of 
contract between employers and unions; and the cases 
hold that this statutory provision does not cover rights 
under the employment contract, on the ground that the 
union is not itself a sufficient party to the individual em- 
ployee’s contract. In this case, on the other hand, the 
understanding involved is that between the union and its 
members. There is no employer involved, and no employ- 
ment contract. The rights sought to be enforced grow di- 





4  4Ep g-, Employees v. Westinghouse Corp., 348 U.S. 437; Rock Drilling, Blast- 
ing, etc. V. Mason g Hanger Co., 2d Cir., 217 F. 2d 687, cert. denied, | 349 
U.S. 915. 
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rectly out of the duties which the appellees are alleged to 
owe directly to these appellants. 

Appellants believe, for these reasons, that they each and 
all have standing to sue, so that the dismissal cannot be 
affirmed as to any of them. In any event, the complaint 
should not have been dismissed unless none of the plain- 
tiffs had established standing. The dismissal cannot be 
affirmed if any one appellant has standing on either one of 
the Causes of Action. 

‘*Misjoinder of parties is not ground for dismissal of an 
action,’’ under the explicit provisions of Rule 21, p. 46, 
infra. The Rule provides further that the addition or de- 
letion of parties is within the discretion of the Trial Court. 

Further, under the complaint, these appellants were 
all properly before the Court. Certainly, as the Com- 
plaint is drafted, ABC and its locals together with the 
individual members, are asserting a ‘“‘right to relief 
jointly, severally, or in the alternative in respect of or 
arising out of the same transaction, occurrence, or series 
of transactions or occurrences’’ and there obviously are 
more than one ‘‘question of law or fact common to all of 
them (which) will arise in the action.’? These are the ex- 
press standard of Rule 20(a), pp. 45-46, infra; and their 
direct applicability to these appellants is clear. These 
appellants thus ‘‘may join’’ together under that Rule. 

A proper application of the Federal Rules of Civil Pro- 
cedure to this case requires the conclustion that each of 
appellants may maintain his status as a party plaintiff 
and has standing to sue. The holding of the District 
Court as to ‘‘class action’’ and ‘‘representative’’ status, 
however it is interpreted, cannot be sustained. 


D. The Granting of the Motion to Strike Was Error 


The District Court at least proffered some reasons, how- 
ever generalized or brief, for its granting of the motion 
to dismiss, but it offered none for granting the motion to 
strike. As a practical matter, the disposition of the latter 
motion was evidently governed by the disposition of the 
former. The motion to strike is obviously a subordinate 
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part of the case. The issue must be faced by this Court, 
however, when it reverses the dismissal of the case and 
remands for trial. | 
The documents involved are three Exhibits attached to 
the Complaint. They are, respectively, the Senate Com- 
mittee Hearings on BCW, the Senate Committee Interim 
Report and the portion of the Proceedings of the Second 
Constitutional Convention of the AFL-CIO dealing with 
the action on the report of the Appeals Committee on the 
appeal of the BCW. Each of these is directly pertinent 
to the issues posed by the complaint. 
Hach of these Exhibits bears precisely on the oer 
and the proof of the corruption and expulsion which are 
the foundations of the claims asserted in the complaint. 
The contents of these Exhibits have been summarized in 
the Statement of the Case, pp. 6-9, supra; and it would 
be repetitious to summarize them anew at this point. 
As used herein, ‘‘corruption’’ is not confined to a mean- 
ing to be found in the criminal law, but is defined accord- 
ing to standards of morality generally prevailing in the 
community and specifically applicable as a practicable and 
reasonable basis of action in the labor movement. Appel- 
lants certainly do not believe that Union members must or 
should await the outcome of judicial, presumably criminal, 
proceedings, before taking action on the basis of public ex- 
posure and condemnation of their International. This 
complaint is based on the theory that Union members may 
act as Union members, and not as law courts. When the 
AFL-CIO has expelled their Union, and a Senate Com- 
mittee has blackened the name of their Union, on grounds 
which do appear and reasonably could appear valid t 
them, the conviction of their International President shouli 
not be a condition precedent to their departure from th 
disgraced and dishonored Union and their seeking have’ 
in a new, honest International. 
Appellants are relying on these Exhibits to establish 
that the events recorded therein actually occurred as there 
reported. It is the fact that the questions and answers 
were actually made as recorded in the Hearings, that the 
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Committee did make the Report it did about the BCW, 
that the AFL-CIO did expel the BCW after the hearings 
and proceedings, which are the circumstances, directly 
relevant to the proceedings at bar, that are to be demon- 
strated by these exhibits. It is not the intrinsic truth of 
every statement by every speaker contained therein. And 
it certainly is not the existence of ‘‘corruption’’ in any 
criminal-law context. 

Accordingly, it is submitted that there can be no difficulty 
in pleading. The Exhibits are either true records or they 
are not. The difficulties which were conjured up by appel- 
lees simply have no existence in reality. It is simplicity it- 
self to plead to these Exhibits. 

Appellees cannot reasonably deny that the events re- 
corded therein are directly pertinent to the issues raised 
in the complaint. 


‘‘Motions to strike alleged redundant, immaterial, 
impertinent or scandalous matter are not favored. 
Matter will not be stricken from a pleading unless it 
is clear that it can have no possible bearing upon the 
subject matter of the litigation. If there is any doubt 
as to whether under any contingency the matter may 
raise an issue, the motion should be denied. Even if 
the allegations are redundant or immaterial, they 
need not be stricken if their presence in the pleading 
cannot prejudice the adverse party . . . and where cer- 
tain evidential facts, when read with the complaint as 
a whole, give a full understanding thereof, they need 
not be stricken.’’? 2 Moore’s 2317-8, 2319. 


‘A Motion to Strike will not be granted if the allega- 
tions, even though immaterial, can do no harm to the mov- 
ing party by their presence in the pleading, and the point 
can better be determined in connection with a decision on 
the merits.’? Hershel California Fruit Products Co. v. 
Hunt Foods, 119 F. Supp. 603, 607 (N.D. Cal.), and cases 
there cited. 


The District Court, in striking pertinent Exhibits before 
issue was joined, disregarded these principles of law. 
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II. THE DISMISSAL OF THIS COMPLAINT IS CONTRARY TO 
THE REQUIREMENTS OF PUBLIC POLICY AND EQUITY. 


A. Public Policy | 


If this dismissal is affirmed, a Union can engage in the 
most corrupt and unconscionable conduct, leading to its 
public disgrace and its expulsion by its sister Unions, and 
forcing honest and decent members to form and adhere 
to a new Union; and after all this, can retain those mem- 
bers’ share of the Union assets, to attempt to destroy that 
new Union and to continue their corrupt pattern of con- 
duct. A result so at war with fundamental public policy 
and ethical standards cannot be tolerated. | 








It is patent that Union corruption is a matter of the 
most pressing public concern at the present time. It ig 
axiomatic that the objective of public policy, enforcible 
judicially as well as in other forums, is to promote honor- 
able unionism. Where there is Union corruption, the 
desideratum of public policy is the elimination of that 
corruption, by the members’ own organization and action, 





The fight against corruption is to be fostered and en-+ 
couraged in every possible way, with due regard to ac. 
cepted legal principles but with due regard also to the 
traditionally flexible adjustment of the law to the develop- 
ing needs of the society which the law serves. | 

In this case, as already demonstrated, there is no need 
under existing legal principles to dismiss the complaint, 
If the dismissal is nevertheless affirmed, it will necessarily 
be an evil omen to all Union members fighting corruption, 
warning them that if they are beaten within their Union and 
their corrective efforts rendered futile, they must remain| 
in association with those who are corrupt influences or 
who tolerate such influences, or suffer the encumbrance of! 
their vested benefits and the loss of any rights to the 
assets to which they contributed. On the other hand, if) 
appellants are permitted to go to trial, they will demon-| 
state that there need be no loss of accumulated benefits and 
property as an additional sacrifice, over and above the im-| 
measurable sacrifices of personal resources, in the struggle 
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against corruption within the Union. If this dismissal is 
reversed, those who vigorously oppose corruption within 
their Unions to the point where they can fight no longer 
will not be forced to the unenviable choice of tolerating 
corruption or abandoning their vested property rights. 
They will not necessarily be leaving their own benefits 
and the assets reflecting their own contributions, earned by 
their own toil and paid over many long years of member- 
ship in an organization which had been faithful to its 
trust, when they are forced to disaffiliate in order to main- 
tain themselves in decent, AFL-CIO Unionism. There is 
every reason of public policy to reverse the decision be- 
low, if that result can possibly be reached within the law. 

Indeed, it is not too much to say that if the existing 
state of the law does require this complaint to be dis- 
missed, this Court should give serious consideration to 
the recognition of new remedies or expanded old remedies, 
because of the compelling pressures of public policy evoked 
by the unique circumstances of this case. 


B. Equity 


Appellants do not believe that any creation of new 
remedies or recognition of new rights is essential, how- 
ever, because the complaint is cognizable within well- 
established principles of Equity. As its history demon- 
strates, the very function of Equity has always been, and 
remains today, the accomplishment of justice and right, 
as morality and honor demand, under the circumstances 
of the particular case. ‘‘The principle upon which the 
Chancellor was to base his decision in controversies com- 
ing within the extraordinary jurisdiction thus conferred 
upon him were Honesty, Equity and Conscience.’’ 1 Pome- 
roy’s Equity Jurisprudence (5th Ed. Symons) (herein- 
after cited as ‘‘Pomeroy’’) 40. On the application of these 
traditional touchstones, there can be no approval of the 
dismissal of a complaint alleging that corrupt Union offi- 
cials and a corrupt union are enriching themselves un- 
justly by encumbering the vested benefits and retaining 
the assets by right accruing to others, to those who have 
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waged relentless war within the Union against that cor- 
ruption and been forced to disaffiliate and form a new 
Union. 

It may be that this is the first time in American labor 
history that such a suit is brought. In fact, this would 
not be surprising, as corruption has only recently become 
a major problem; and as the ABC may be the only group) 
determined and strong enough to fight effectively, as a 
new union, for honest unionism and AFL-CIO affiliation. 

If this is the first time, the interests of public policy| 
should be pursued most thoroughly, for its inevitable effect! 
upon future situations of Union corruption. If the allega- 
tions of the complaint are without precise precedent, they' 
invite all the more that ‘‘inestimably valuable flexibility | 
and capacity for growth and adaptation to newly emerging| 
problems which the principles of equity have supplied in| 
our legal system.’ Bereslavsky v. Caffey, 2d Cir., 161 F. 
2d 499, 500. Certainly there is no support for dismissing'| 
a cause of action merely because it is considered novel. | 

‘‘The jurisdiction of a court of equity does not depend | 
upon whether the court has or has not granted relief under’ 
similar circumstances, but upon the necessities of man- 
kind and the correct principles of natural justice which 
are applicable alike to all conditions of society, all ages, 
and all people, and the courts should adapt their practice 
and course of proceeding to the existing state of society, | 
and not, by too strict an adherence to forms, rules and | 
precedents, decline to administer justice. The ingenuity | 
of man in devising new forms of wrong cannot outstrip | 
the development of equity... We believe the courts of the | 
land, instead of acting as a drag on the wheels of social | 
justice, merely because there is no precedent for the action | 
required, should apply the principle that wherever there | 
is a right there is a remedy, and use their power to pro- | 
tect that right effectually, even if in so doing they are. 
forced to broaden their definitions and extend their juris-. 
diction over a field which was not previously covered, | 
either because it did not exist, or was not properly under- | 











40 


stood in the past.’’ Grand I. B. of Locomotive Engrs. v. 
Mills, 43 Ariz. 379, 398, 31 P. 2d 971. 


1. Constructive Trust 


Appellants’ complaint is thus in accord with the general 
principles of Equity. If there were no traditional Equi- 
table form for the provision of relief in this case, par- 
ticularly under the Second Cause of Action, these prin- 
ciples would require that judicial inventiveness be applied. 
This is not necessary, however, because the complaint ac- 
cords with the specific Equity concept of the constructive 
trust. The purpose of this legal formulation is precisely 
to transfer property where corruption, fraud or similar 
betrayals of trust and obligation have occurred. 

As Judge Cardozo gave it expression, ‘‘A constructive 
trust is the formula through which the conscience of equity 
finds expression. When property has been acquired in 
such circumstances that the holder of legal title may not 
in good conscience retain the beneficial interest, equity 
converts him into a trustee. * * * A court of equity de- 
ereeing a constructive trust is bound by no unyielding 
formula. The equity of the transaction must shape the 
measure of relief.’’ Beatty v. Guggenheim Exploration 
Co., 225 N.Y. 380, 386 et seq., 122 N.E. 378, 380 et seq. 

Accordingly, the constructive trust is available for the 
prevention of unjust enrichment. A constructive trust 
should be declared and, a fortiori, a complaint sounding 
in constructive trust may not be dismissed, ‘‘where a per- 
son who holds title to property is subject to an equitable 
duty to convey it to another on the ground that he would 
be unjustly enriched if he were permitted to retain it.’’ 
4 Scott on Trusts (2d Ed.) (hereinafter cited as ‘‘Scott’’) 
3103. In such a situation, ‘‘The intention of the parties 
is irrelevant. The actual equities of the situation alone 
are important.’’ 1 Bogert on Trusts & Trustees (herein- 
after cited as ‘‘Bogert’’) 267. ‘‘Constructive trusts in- 
clude all those instances in which a trust is raised by the 
doctrines of equity for the purpose of working out justice 
in the most efficient manner ...’’ 4 Pomeroy 93. 
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There is and can be no definitive catalogue of particular 
situations in which a constructive trust can and should 
be decreed. No possible list of actual or potential cases 
or categories of cases to which this relief is appropriate 
and necessary ‘‘can be absolutely exhaustive. Wherever 
equity finds such a wrongful holding, it will give relief, 
whether the type of injustice be 4 or old. The court 
does not restrict itself by naming all the specific forms of 
inequitable holding which will move it, but rather reserves 
completely ons to apply this remedy to whatever 
knavery human ingenuity can invent.’”? 3, Pt. 1 Bogert 
7-8. ‘The special instances in which equity impresses a 
constructive trust are numberless,—as numberless as the 
modes by which property may be obtained through bad 
faith and unconscientious acts.’? 4 Pomeroy 97. | 
These general expressions find direct reflection in the 
decisions of this Court. Necessarily, the constructive 
trust remedy has been applied in particular situations and 
particular past cases. But that hardly signifies that the 
Court intended to restrict this action to those particular 
facts and cases. To the contrary this Court’s expressions 
have been far more general. | 
‘A constructive trust is a purely equitable device which 
can be applied with great flexibility. It arises by operation 
of law from the occurrence of an unconscionable act for 
which no traditional relief is available. A constructive 
trust can be imposed wherever one unfairly holds title or 
property interest and where the holder would be unjustly 
enriched if permitted to retain such interest.’?? Osin v. 
Johnson, 100 U.S. App. D.C. 230, 243 F. 2d 653, 656. 
Where a party’s ‘‘conduct was inequitable, to say the 
least,’’ it ‘‘justified a court of equity in imposing a con- 
structive trust, which is a remedy employed to prevent un- 
just enrichment.’? Harrington v. Emmerman, 38 US, 
App. D.C, 23, 186 F. 2d 757, 761. If this ‘‘complaint states 
the truth, and on this motion it must be assumed it does, 
it would be strange, indeed, if such conduct were beyond 
the reach of a court of equity.”” Mandley v. Backer, 73 
U.S. App. D.C. 412, 413, 121 F. 2d 875, 876. Nothing in 
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these expressions warrants the narrow confinment of the 
constructive trust action to a few special circumstances. 
The opinions of the Court in this area of the law have 
been of the broadest reach; and clearly embrace the alle- 
gations of this complaint. 


2. Trusts. 


In effect the complaint asks the Court to recognize that 
a union and its officers do not hold title and ownership in 
the union property without any conditions or responsi- 
bilities, but are trustees for the locals and memberships, 
to insure that the property is devoted exclusively to legiti- 
mate and honorable trade union objectives, and is not at 
all diverted to personal pleasure or profit. Appellants sub- 
mit this view is inescapable in view of the nature and 
function of unions. Accordingly, as a matter of law there 
can be no doubt of the authority of a Court of Equity to 
take any and all steps necessary to protect the interests of 
a beneficiary of such a trust, including removal of the 
trustee for cause, and ordering the turning over of the 
trust property to a new trustee. 

‘“‘A court of equity, having jurisdiction over the admin- 
istration of trusts, will give to the beneficiaries of a trust 
such remedies as are necessary for the protection of their 
interests.’? 2 Scott 1498. If “‘the trustee has committed 
a breach of trust, or threatens to do So, or is otherwise an 
unsafe administrator, the court may remove him and after 
removal appoint a successor in his stead . . . or add a co- 
trustee to watch over the existing trustee ... When in 
the course of administration of a trust it becomes appar- 
ent that the trustee cannot with justice to the beneficiaries 
be allowed to continue in the exercise of his powers, he 
may be removed... It is one of the powers derived from 
the historic jurisdiction of equity to enforce the perform- 
ance of trusts.’? 4 Bogert, 392-3; 3, Pt. 1 zd. 270. 

‘*What constitutes a sufficient ground of removal is al- 
most wholly within the discretion of the court.”? 3, Pt. 1 
Bogert 286. But there can be little doubt that the conduct 
alleged here constitutes sufficient ground. Commingling 
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of funds, for example, clearly justifies removal; ‘‘one who 
is guilty of such a breach of duty is not regarded as fit to 
retain his position.’’? Id. at 299. Likewise, ‘‘If the trustee 
appropriates trust property to his own use directly, it | is 
even more clear that he would be removed. Neither the 
fact that the trustee acted honestly under an assumption 
that he was entitled to the property, nor the fact that 
restitution has been made is a defense. Removal in such 
cases is a protective measure for the preservation of the 
property and not a penalty for past irregularities.’’ Id. 
at 304 (emphasis in original). Further, ‘‘An intended or 
attempted appropriation is just as much an indication of 
danger as though it had been consummated, and hence jis 
a ground of removal.’’? Id. at 305 (emphasis in original). 
It is clear that Equity has reponded to fact situations 
which are embraced by the allegations like those in this 
complaint, and taken appropriate action to protect the 
beneficiaries of a trust. | 
These principles have been consistently applied in cases 
involving voluntary associations. Courts ‘‘can prevent 
the diversion of the property or fund to other and differ- 
ent uses’’ from those to which it was originally ‘‘dedi- 
cated”. Watson v. Jones, 13 Wall. (80 U.S.) 679, 723. Be- 
cause of the ‘‘protection which the law throws around the 
trust . . . though the task may be a delicate one and |a 
difficult one, it will be the duty of the court in such casés, 
when the doctrine to be taught or the form of worship to 
be used is definitely and clearly laid down, to inquire 
whether the party accused of violating the trust is hold- 
ing or teaching a different doctrine, or using a form of 
worship which is so far variant as to defeat the declared 
objects of the trust.’? Id. at 723-24. ‘The power to govern 
the church gives no power to change the church or the 
faith and convenants that fix its character.” Mt Zion 
Baptist Church v. Whilmore, 83 Ia. 138, 49 N.W. 81, 84. 
See also, e.g., United Armenian Brethren v. Kamanjian, 
322 Mich. 651, 34 N.W. 2d 510, 514, and cases there cited; 
Annotations, 70 A.L.R. 75, 77; 8 A.L.R. 105, 118. | 
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The allegations of breach of trust and betrayal of fi- 
duciary and contractual obligations could scarcely be more 
unequivocal and pellucid than they are on the face of this 
complaint. Such allegations state causes of actions in 
these appellants, under clearly established principles of law. 
The dismissal of this complaint cannot be sustained under 
those principles. 


CONCLUSION 


For the reasons stated herein, the judgment of dismis- 
sal, as well as the granting of the motion to strike, should 
be reversed, and the case remanded for trial on the alle- 
gations of the complaint. 


Respectfully submitted, 


Henry Kaiser 
GrerHarD Van ARKEL 
Isaac N. Groner 

1701 K Street, N. W. 


Washington 6, D. C. 
Attorneys for Appellants 
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APPENDIX A | 
Provisions of the Federal Rules of Civil Procedure Involved 
Rule 8(a), and (f): 
GenezaL Ruies or Przapine 


(a) Claims for Relief. A pleading which sets forth 
a claim for relief, whether an original claim, counter- 
claim, crossclaim, or third-party claim, shall contain 
(1) a short and plain statement of the grounds upon 
which the court’s jurisdiction depends, unless the 
court already has jurisdiction and the claim needs no 
new grounds of jurisdiction to support it, (2) a short 
and plain statement of the claim showing that the 
pleader is entitled to relief, and (3) a demand for 
judgment for the relief to which he deems himse 
entitled. Relief in the alternative or of several dif- 
ferent types may be demanded. | 


* * * * 


(f) Construction of Pleadings. .All pleadings shall be 
so construed as to do substantial justice. 


Rule 17 (a): 
Parties Puaintirr anp Derenpant; Capacity 


(a) Real Party in Interest. Every action shall be 
prosecuted in the name of the real party in interest ; 
but an executor, administrator, guardian, trustee of 
an express trust, a party with whom or in whose name 
a contract has been made for the benefit of another, 
or a party authorized by statute may sue in his own 
name without joining with him the party for whose 
benefit the action is brought; and when a statute of 
the United States so provides, an action for the use or 
benefit of another shall be brought in the name of the 
United States. | 





Rule 20(a): 
PERMISSIVE JOINDER OF Parties 





(a) Permissive Joinder. All persons may join in one. 
action as plaintiffs if they assert any right to relief 
jointly, severally, or in the alternative in respect of or 
arising out of the same transaction, occurrence, or 
series of transactions or occurrences and if any ques- 
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tion of law or fact common to all of them will arise 
in the action. All persons may be joined in one action 
as defendants if there is asserted against them, 
jointly, severally, or in the alternative, any right to 
relief in respect of or arising out of the same trans- 
action, occurrence, or series of transactions or occur- 
rences and if any question of law or fact common to 
all of them will arise in the action. A plaintiff or de- 
fendant need not be interested in obtaining or defend- 
ing against all the relief demanded. Judgment may 
be given for one or more of the plaintiffs according 
to their respective rights to relief, and against one or 
more defendants according to their respective liabili- 
ties. 


Rule 21: 
MISJOINDER AND Non-JOINDER OF PARTIES 


Misjoinder of parties is not ground for dismissal of an 
action. Parties may be dropped or added by order of 
the court on motion of any party or of its own ini- 
tiative at any stage of the action and on such terms as 
are just. Any claim against a party may be severed 


and proceeded with separately. 


Rule 23(a): 
Cuass AcTIONS 


(a) Representation. If persons constituting a class 
are so numerous as to make it impracticable to bring 
them all before the court, such of them, one or more, 
as will fairly insure the adequate representation of all 
may, on behalf of all, sue or be sued, when the char- 
acter of the right sought to be enforced for or against 
the class is 


(1) joint, or common, or secondary in the sense 
that the owner of a primary right refuses to enforce 
that right and a member of the class thereby becomes 
entitled to enforce it; 


(2) several, and the object of the action is the ad- 
judication of claims which do or may affect specific 
property involved in the action; or 


(3) several, and there is a common question of law 
or fact affecting the several rights and a common 
relief is sought. 
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presented are: 


1. Whether a labor union has standing to assert on 
behalf of some of its members alleged property rights 
which are individual in nature. 


2. Whether persons who happen to be members of a 
particular association or union constitute a proper class 
under F.R.C.P. 23(a) where the right which they assert is 
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_ 5. Whether a person can be required to defend an action 
in which no claim for relief is asserted against him. 


6. Whether the District Court abused its discretion 
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BRIEF FOR APPELLEES 





COUNTERSTATEMENT OF THE CASE 


This is an appeal from an order entered by the distriet 
court (Judge Tamm) on October 16, 1958, dismissing the 
complaint (J.A. 34). Appellants also assert that the court 
below erred in granting a motion to strike three exhibits 
(B, C, and D) from the complaint (J.A. 34; Appellants’ 
Br., pp. 2, 6-8, 10). The appellants, plaintiffs below, are 
the American Bakery and Confectionery Workers’ Inter- 
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national Union (ABC),' four of its locals, and five of its 
officers who were formerly members and officers of 
appellee Bakery and Confectionery Workers’ International 
Union of America (BCW). The appellees are BCW, its 
President and its Secretary-Treasurer (J.A. 1-2). 
Appellants sued on the theory of a class action: the ABC 
on behalf of itself and its members and locals, the ABC 
locals on behalf of themselves and of all others similarly 
situated, and the individual appellants on behalf of them- 
selves and ‘‘the entire class of ABC members.’’ 
(J.A. 1-2,4). The complaint (J.A. 1-12) is in two counts :? 


1. The first count alleges that BCW has for many years 
maintained a Sick and Death Benefit Fund from which 
certain of its members who have contributed to the fund 
were eligible to receive sickness and death benefits (J.A. 
2, 4); that on October 30, 1956, a BCW convention adopted 
a resolution (J.A. 5) terminating contributions to the 
fund and payment of sickness benefits as of February 28, 
1957, and declaring that death benefits would be paid to 
persons eligible, as of that date, until the moneys in the 
fund are exhausted; that it was understood that each 
eligible would receive a certificate showing his eligibility; 
and that on March 5, 1958, certain action of a BCW con- 
vention, at which appellants and ‘‘the classes they repre- 
sent’? were not represented, permitting the transfer of 
union money from one BCW fund to another, was intended 
to permit the death fund to be diverted to other purposes 
(J.A. 6). 

The complaint asserts that the purpose and effect of the 
1956 action ‘‘was permanently and irrevocably to vest in 
each participating member”’ as of February 28, 1957, ‘‘the 
specified benefits; and permanently and irrevocably to 


1¥For clarity we will adopt the set of SMa used by appellants. 
*¢Br. ?? references are to their bri 


2The complaint refers to these as ‘‘First Cause of Action’? (J.A. 2) and 
“*Second Cause of Action’’ (J.A. 7). We refer to them respectively as the 
first and second counts. 
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dedicate and earmark and impress the Fund with a trust 
to be used for such benefits exclusively and for no other 
purpose’”’ (J.A. 5); that the 1958 convention action was a 
violation of the BCW’s obligation to ‘“‘maintain the Fund 
inviolate’’; and that BCW has also failed to provide 
certificates of eligibility to the individual appellants and 
‘to certain members’’ and has delayed payment of certain 
death benefit claims (J.A. 6). 

In support of their motion to dismiss appellees aba 
two affidavits which supplied additional facts about the 
fund. The affidavit of appellee Olson (J.A. 21-28) showed 
that the main reasons for the 1956 BCW convention action 
terminating the fund were its actuarial unsoundness and 
its replacement by jointly administered union-industry 
funds set up pursuant to the Taft-Hartley Act (J.A. 23). 
The Olson affidavit also set out in full (J.A. 24-25) the 
action of the BCW 1958 convention referred to in the 
complaint and that this action was not intended to and did 
not affect the death fund in any way (J.A. 25-26). The 
Olson affidavit also showed that appellants and those they 
claim to represent were not present or represented at the 
1958 BCW convention because they had previously left 
BCW and had proceeded to form the rival ABC (J. A. 
27-28). 

The affidavit of Richard E. Ashby (J.A. 14-20), cere 
Chief Accountant, showed that the death fund had been 
in existence since the inception of BCW in 1886 and since 
1914 had been maintained on a mandatory basis for certain 
members (J.A. 16); all BCW members’ dues were allocated 
among its various funds, of which the death fund was 
one, but death fund eligibles paid corresponding gly 
higher dues because of their contributions to that fund 
(J.A. 16-18); dues allocations to the death fund, as well 
as those to other union funds, had never been segregated 
from BCW’s general assets; the portion of per capita pay- 
ments eredited to the death fund had been deposited 
without segregation into the general funds of the BCW, 
along with other per capita payments for other purposes, 
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such as strike benefits and conventions (J.A. 16-17). 
While sufficient funds to cover current sick and death 
claims were transferred periodically to a separate bank 
account for convenience, assets credited on the BCW books 
to the fund had never been segregated. The amounts 
allocable to the death fund have been recorded on the 
BCW books and, upon payment of a sick or death benefit 
claim, the fund credit was charged accordingly (J.A. 
16-18). The Ashby affidavit also showed that as of the 
February 28, 1957, cutoff there were approximately 77,000 
fund eligibles and that by July 25, 1958, 75,110 of these 
had been sent their certificates of elegibility (J.A. 19-20) ; 
the delay of some eligibles in receiving their certificates was 
due to administrative problems and the failure of their 
locals to forward information as to their membership 
standing on the cutoff date (J.A. 19-20); similarly death 
benefits had been paid without discrimination as fast as 
claims could be processed.® 

Under their first count appellants prayed for an account- 
ing of the death fund assets and an injunction requiring 
the restoration to the fund of any monies improperly 
diverted from it, a segregation of the fund from other 
BCW assets, and the prompt payment of all claims and 
issuance of eligibility certificates (J.A. 6-7; see footnote 3, 
supra). 

2. In the second count appellants sought payment to 
ABC of an “‘aliquot share’’ of all of BCW’s assets (J.A. 
11-12). Such payment was necessary, according to the 
complaint, ‘‘to prevent the unjust enrichment of defend- 
ants and to accomplish equity and right on behalf of 
plaintiffs’? (J.A. 8) because, it was alleged, ‘“ABC has the 
honorable and legitimate standing, but BCW has proved 
itself an unfit and unworthy trustee’? (J.A. 11). The 
complaint alleges, in substance, that BCW owed its 
members the fiduciary duty to see that its officers con- 


3 All certificates to eligibles have now been issued and death benefit pay- 
ments are as current as is administratively possible. 
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ducted themselves in an ethical and responsible manner 
according to trade union principles and that its assets be 
used solely for legitimate and honorable trade union 
purposes (J.A. 8); that BCW failed to live up to these 
principles ‘‘in that it has been corrupt and dominated by 
corrupt influences’? and has misappropriated its own 
assets (J.A. 9); that this alleged corruption became known 
to BCW members and the public as a result of hearings 
in June and July 1957 before the Select Committee of the 
United States Senate on Improper Activities in the Labor 
or Management Field, culminating in an interim report 
issued by said Committee on March 24, 1958 (J.A. 9-10); 
that in December 1957 BCW was expelled by the AFL- 
CIO (J.A. 10) ; and that thereafter the local and individual 
appellants left BCW: ‘‘While the disaffiliation of th 
individual and local plaintiffs from BCW and their forma- 
tion of and affiliation with ABC was voluntary in form, 
in substance it was forced and made necessary and in- 
evitable by the unconscionable and corrupt course of 
conduct of the BCW.”’ (J.A. 10-11). | 

The Olson affidavit (J.A. 21-28), filed by appellees in 
support of their motion to dismiss, showed that the 
individual appellants all attended the October 1956 BCW 
convention and supported the nomination and election of 
appellee Cross as BCW’s president, and that appellant 
Sims, who was then Secretary-Treasurer of BCW, reported 
that its financial affairs were then in good order (J.A. 27). 
It also showed that prior to expulsion the AFL-CIO had 
directed BCW to hold a special convention (J.-A. 27; see 
also J.A. 32) and that all the individual appellants, except 
Sims, attended a BCW General Executive Board meetin 
on November 14, 1957, at which it was decided to cal 
such a convention, but all voted against the resolution 
ealling it (J.A. 27); that the individual appellants, while 
still members of BCW, applied to the AFL-CIO for a 





4 Counsel for appellants stated during oral argument below that approxi: 
mately half the BCW locals had joined ABC. Counsel for appellees deni 
that the figure wag this large (Transcript of hearing, Oct. 15, 1958, p. 47), 
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charter for the rival ABC and accordingly they were 
charged by BCW with dual unionism and formally removed 
from BCW membership at a BCW General Executive 
Board session which they declined to attend and failed 
to challenge, although they were given notice of the 
charges (J.A. 28). Nor did appellants attend or seek to 
attend the BCW special convention in March 1958 
(J.A. 28). 

In addition to suing for an ‘‘aliquot’’ share of BCW’s 
entire assets, appellants sought an accounting “‘to ascer- 
tain how much of the assets have been misappropriated’’ 
(J.A. 11). 

Appellees moved to dismiss the complaint (J.A. 13-14) 
on the following grounds: As to Count One, that the com- 
plaint fails to state a claim upon which relief can be 
granted on behalf of the ABC and its locals; that the com- 
plaint fails to state a claim on behalf of the individual 
appellants in that the group they purport to represent 
does not constitute a class within the meaning of Rule 
23(a), F.R.C.P.; that the complaint fails to allege facts 
sufficient to establish any basis for equitable relief ; and 
that the complaint fails to state a claim upon which relief 
ean be granted against appellees Cross and Olson. As to 
Count Two, that the complaint fails to state a claim on 
behalf of ABC and its locals in that they are not proper 
parties and are not adequate representatives of the class 
they purport to represent; that the complaint fails to 
state a claim upon which relief can be granted; that 
appellants failed to exhaust their internal remedies within 
BCW before seeking court intervention; and that the com- 
plaint fails to state a claim upon which relief can be 
granted against appellees Cross and Olson. 


Motion to strike. Appellees also moved to strike from 
the complaint three exhibits (B, C, and D), consisting of 
over 1100 pages, which were attached thereto and “‘in- 
corporated’’ therein (J.A. 10, 28-30). Exhibit B is 
entitled ‘Hearings Before the Select Committee on Im- 
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proper Activities in the Labor or Management Field’’, 
Part 8 (1957). Exhibit C is entitled “Interim Report of 
the Select Committee on Improper Activities in the Labor 
or Management Field’’, 85th Cong., 2d sess. Exhibit D is 
entitled ‘Second Constitutional Convention of the Amer- 
ican Federation of Labor and Congress of Industrial 
Organizations”, December 9, 1957, ‘Special Edition Con- 
cerning Action on Bakery and Confectionery Workers 
International Union’’. 

On October 15, 1958, the motions were heard by the 
district court. At the conclusion of the hearing the court 
made a brief oral ruling granting appellees’ motions to 
strike and to dismiss (R. 32-34), and the following < 
entered the orders appealed from (J.A. 34). | 





RULES INVOLVED 


There are no statutes involved. In addition to Fede 
Rules of Civil Procedure 17(a) and 23, printed at pages) 45 
and 46 of the Brief for Appellants, Rules 8(a) and (e) (1), 


10(¢), and 12(b) and (f) are also involved. Their texts are 
printed in an appendix at the end of this brief. | 


SUMMARY OF ARGUMENT 
I 


A. Assuming that certain ABC members who are eligible 
to participate in BCW’s death benefit fund have any 
standing to challenge administration of the fund, their 
rights are purely personal and have nothing to do with 
ABC membership. Since a union has no standing to assert 
such rights on behalf of individuals who happen to be its 
members, ABC and its locals were not proper parties 
under the first count of the complaint. | 





B. Moreover if such rights exist at all, their character 
is such that they belong equally to all fund eligibles and 
not merely those who happen to be ABC members at a 
particular time. Therefore such membership is an im- 
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proper basis for a class action under F.R.C.P. 23(a). 
It is as irrelevant as geographical residence, membership 
in the Lions Club, or countless other factors and affiliations 
which various fund eligibles may have in common. 
Appellants’ ‘‘class’’ action is plainly defective since the 
‘*class’’ has no relevance to the right sought to be enforced. 


C. In any event, the asserted right itself does not exist. 
Both before and after 1956, BCW paid fund benefits from 
its general unsegregated assets. The 1956 convention 
reduced benefits and provided for their complete termina- 
tion when the fund’s current credits should be exhausted 
by death benefit payments. Appellants, who were then 
BCW members, supported this action, which plainly did 
not enlarge rights in the fund. Those rights are purely 
contractual and do not vest until and unless an eligible 
dies before exhaustion of the fund’s credits; appellants 
have no current right to benefits at all. 

Nor do appellants allege any actual or imminently 
threatened injury to warrant granting the drastic equit- 
able relief they seek. Because of this and because no trust 
is shown, their first count fails to state any claim upon 
which relief can be granted to them. 


II 


A. Appellants’ failure to resort to, much less exhaust, 
their remedies within BCW defeats their second claim at 
the threshold. On this score the record is clear. There 
were internal remedies available to them and appellants 
do not and could not claim that these remedies were illusory. 
Appellants simply turned their backs on these available in- 
ternal procedures and left BCW of their own accord. They 
claim that its conduct ‘‘foreced’’ them to do so, but that 
subjective view of their case does not relieve them of the 
settled duty to seek internal reform before going to court. 


B. Here again ABC and its local lack standing to sue 
because the rights they would assert, if they exist at all, 
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are uniquely personal to individuals. What appellants seek 
is their ‘‘aliquot’’ share of BCW’s assets, and the claim is 
based entirely on former BCW membership. ABC and its 
locals were never BCW members. The fact that ABC is the 
intended beneficiary of any recovery by appellants cannot 
convert it from a stranger to the action into a proper party. 


C. In any event, there is no valid claim for relief in the 
second count. Appellants’ self-righteousness aside, what 
they really seek is to sever a portion of BCW’s assets, |in 
violation of the universal rule that not even present mem- 
bers of a voluntary association have a severable interést 
in the association’s assets. Without that rule all associ- 
ations would be helpless prey to dissident members. Ap- 
pellants’ claim has no legal foundation or equitable merit 
at all. 


D. Nor is it unique despite the series of factors which 
appellants—while conceding the general rule—claim to 
make it so. Nothing here is novel except the assertion of 
the claim itself. Nothing is remarkable except appellants’ 
claim that they possess all merit among organized bakery 
workers although they concededly number less than half 
of such workers. Such sanctimoniousness cannot be the 
basis for any exception to the law of associations other 
than a purely arbitrary ad hominem one. That is what 
appellants really seek. The law as it stands now is sound 
and equitable. Appellants show no reason why it should 
be set aside. | 

Til 





Since the complaint shows on its face that no claim for 
relief was asserted as to appellees Cross and Olson, dis- 
missal as to them was required for that reason alone. | 


IV 


The District Court ordered stricken from the complaint 
three exhibits totalling over 1100 pages of improper re- 
dundant, immaterial, scandalous, and evidentiary matter. 
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These exhibits were ‘‘incorporated’’ in the complaint, 
in plain violation of F.R.C.P. 8(a) and (e) (1). 
To plead responsively to them would be virtually im- 
possible. The District Court certainly did not abuse its 
discretion under F.R.C.P. 12(f), in striking this improper 
matter from the complaint. 


ARGUMENT 


In the interest of clarity we shall discuss appellants’ 
two counts seriatim and shall then discuss the issues 
raised by the naming of appellees Cross and Olson as 
defendants and the granting of appellees’ motion to strike. 


I 
(COUNT ONE) 


A. ABC AND ITS LOCALS ARE IMPROPER PARTIES PLAINTIFF 
BECAUSE THE ASSERTED RIGHTS ARE PURELY INDI- 
VIDUAL ONES 

ABC purports to sue on behalf of itself and its indi- 
vidual members and locals (J.A. 1, 4). Its locals sue 

on behalf of themselves and all other such locals (J.A. 1-2). 

The first count of the complaint seeks injunctive relief, 

accounting, and the imposition of a trust for the benefit 

of all ABC members who are eligible to participate in 
death benefits from BCW’s death benefit fund. Eligibility 
is based on past membership in BCW, i.e., membership 
on or before February 28, 1957 (J.A. 4-5); eligibles include 

ABC members, BCW members, retired persons, people 

of all manner and description. The fact of a person’s 

ABC membership is as irrelevant to his eligibility to 

benefit from the fund as would be a person’s present 

membership in BCW, his membership in a social club, or, 
for that matter, his religious beliefs. ABC membership 
neither confers, vests, nor modifies eligibility.5 Moreover, 
eligibility is a purely personal matter. No discrimination 


5 Indeed, appellants apparently are in agreement. See Br., p. 15. 
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against ABC eligibles involving the fund’s administration 
is alleged. The fact is that there has been no discrimina- 
tion (J.A. 19-20). Clearly ABC and its loeals lack standing 
to assert any claim respecting the fund. 

Absent statutory modification it is the general rule that 
voluntary associations, including labor unions, have | ‘no 
standing to assert the purely personal rights of their 
members. Thus this Court in United Electrical Workers 
v. General Electric Co., 97 U.S. App. D.C. 306, 308, 231 
F’, 2d 259, 261, held that a union’s suit on behalf of some 
of its members who allegedly had been discharged from 
employment in violation of a collective bargaining agree- 
ment was not authorized either by section 301 of the Taft- 
Hartley Act ‘‘or otherwise’’. (emphasis supplied) See 
also California Apparel Creators v. Wieder of California 
(C.A. 2), 162 F. 2d 893, 896, cert. den. 332 U.S. 816; 
Farmers’ Co-op v. Socony Vacuum Oil Co. (C.A. 8), 133 
F. 2d 101, 103; Milk Wagon Drivers Union v. Associated 
Milk Dealers (ND. Tll.), 42 F. Supp. 584, 585. Of course, 
such an organization may sue in its own behalf and on 
behalf of its members if it is seeking to enforce a contract 
to which it is a direct party or if the members’ rights 
to be vindicated, though personal to them, also involve 
the very basis of the organization itself,* but that is 
not this case. Milk Wagon Drivers Gaon v. Associated 
Milk Dealers, supra, notes this distinction. 

Suits under Section 301 of the Taft-Hartley Act, 99 
U.S.C. 185, actually present stronger cases than the instant 
case for permitting unions to sue to vindicate their mem- 
bers’ rights, for in that statute Congress specifically 
SE unions to sue and be sued in cases involving 

‘violation of contracts between an employer and a labor 
organization representing employees.’’ Nonetheless, t the 





6 National Association for the Advancement of Colored People v. Alabama, 
357 U.S. 449, 459-460; Dee Liquors, Ine. v. Palisades Citizens Associ- 
ation, Inc., .... U.S. App. D.C. 265 F. 2d 372, 374. In the latter case 
the charter of the Gitinews Association was attached to the complaint and 
stated its purposes to be the protection of the property values of the eee 
of its members and the maintenance of existing zoning patterns, 
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courts have consistently held that this does not give unions 
standing to assert the rights of their members which are 
‘‘yniquely personal’’, even though those rights derive 
from collective bargaining contracts. Textile Workers 
Union v. Lincoln Mills, 353 U.S. 448, 456 fn. 6, 460; United 
Steelworkers of America v. Pullman-Standard Car Mfg. 
Co. (C.A. 3), 241 F. 2d 547, 551-552, Local 205, etc. v. 
General Electric Co. (C.A. 1), 233 F. 2d 85, 100; The 
Item Company v. New Orleans Newspaper Guild (C.A. 5), 
206 F’. 2d 855, 856; Silverton v. Valley Transit Cement 
Company (C.A. 9), 249 F. 2d 409, 410. This Court’s 
opinion in the United Electrical Workers case, supra, is to 
the same effect.’ 

The result which this test requires here is clear beyond 
doubt. Death benefits under the BCW plan are com- 
pletely and uniquely personal to eligible individuals and 
the appellant unions have no standing to sue on their 
behalf. Since the appellant unions have no right to 
benefits and lack standing, the class which they claim to 
represent is, of course, no class at all within the meaning 
of F.R.C.P. 23(a). 


B. THE INDIVIDUAL APPELLANTS HAVE NOT SUED ON BE- 
HALF OF A PROPER CLASS UNDER F.R.C.P. 23(a) 

The individual appellants claim that their first count 
is a suit on behalf of all ABC members ‘‘who were duly 
eligible and qualified beneficiaries and participants in the 
Fund.’’ (J.A. 4). We have already noted the complete 
irrelevance of ABC membership to fund eligibility and 
benefits. If those eligibles who happen to be ABC mem- 
bers can constitute a class within the meaning of Rule 
23, then so can those eligibles who happen to belong to the 

7 All the cited court of appeals cases are based on construction of the 
Supreme Court’s earlier decision in Association of Westinghouse Salaried 
Employees v. Westinghouse Electric Corp., 348 U.S. 437. Despite the lack of 
a clear majority viewpoint in that case, its holding is clear and has been 
uniformly regarded by the Courts, including the Supreme Court itself in the 
Lincoln Mills Case. The phrase ‘‘uniquely personal’? quoted in the text, 


supra, is from Chief Justice Warren’s concurrence in the Westinghouse case, 
348 U.S. at 461. 
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Freemasons or to the Ku Klux Kian, or those whose 
surnames start with ‘‘A’’, or who have heart ailments, 
or have retired to Florida, and so on, until the cross lines 
of arbitrarily drawn classes could easily exceed the total 
number of eligible individuals. Appellees evidently miss 
the point when they say it is no defect that the class 
might be larger and analogize to a desegregation suit) by 
negro children seeking to enter the first grade when 
children seeking to enter other grades might also have 
sued (Br. 32). The defect is not that the grouping chosen 
by appellants might have been larger; it is that it is no 
class at all with reference to the claim asserted. An 
analogy more closely fitting what appellants have here 
sought to do would be a class suit on behalf of negro first 
graders belonging to a certain club or church congrega- 
tion or whose fathers belonged to a certain union, where 
the relevant school district was organized on a geographical 
basis. 

The point is that classes under Rule 23(a) are defined 
in terms of the ‘‘character of the right sought to/be 
enforced’’, and the basis upon which appellants have 
drawn their ‘‘class’’ wholly defeats the principles and 
purpose of that rule. It invites endless permutations and 
combinations having nothing at all to do with the issnes 
under litigation. Instead of promoting procedural sim- 
plicity, it threatens procedural chaos. | 

In Giordano v. Radio Corporation of America (C.A. 3), 
183 F. 2d 558, 561, it was held that agreement by some 
members of a union on certain issues dividing the union 
did not constitute those members a proper class because 
it was ‘‘too ill-defined and ephemeral in make-up. ”” Here 
too the only basis for the asserted class is that appellants 
now prefer ABC to BCW. And the ‘class’ defect’ is 
far more serious than in Giordano, for there the union 











8 Federal Courts have epEcored school gine pore plans applying to lee 
grade at a time. See, eg., Evans v. Buchanan (D.C. Del.) 27 rae Week 
2555. Another grade might involve an entirely different class with different 
Tights. 
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cleavage was at least germane to the issues in litigation, 
whereas appellants’ preference for the ABC has nothing 
whatever to do with eligibility for death benefits and 
yet is put forth as the basis for determining claimed rights 
arising out of such eligibility.° 

There is a further defect in appellants’ asserted claim: 
the individual appellants and their ‘‘class’? members are 
all living. They are therefore not entitled to death bene- 
fits, and may never be since contributions to the fund 
are closed and death benefits from the fund are payable on 
a first-come-first-served basis only ‘‘until the moneys in 
this fund are exhausted’, (J.A. 5). The only persons 
who can claim a right to such benefits are the representa- 
tives or nominees of deceased eligibles.° Their claims 
are completely individual, and the payment of such claims 
is current (J.A. 20).* This defect also bears directly 
on appellants’ failure to state a claim upon which relief 
can be granted, and we turn to that question. 


C. THERE WAS NO TRUST IMPRESSED UPON BCW’S ASSETS 
IN FAVOR OF FUND ELIGIBLES: APPELLANTS’ FIRST 
COUNT DOES NOT STATE A CLAIM FOR EQUITABLE 
RELIEF 


Appellants’ claim for equitable intervention—for an 
accounting, and injunction against alleged diversion of 
the fund—rests primarily on the contention that at the 
Special BCW convention in March 1958 a resolution author- 
izing the transfer of monies from one fund to another 
constituted a violation of the Union’s ‘‘contractual and 
fiduciary’’ obligations to maintain the fund inviolate 

One may speculate: What happens to an eligible who leaves ABC before 


termination of this case? Is he bound by an adverse judgment? Does he 
lose benefits under a favorable one? Is he estopped to sue again? 


10 Or eligibles whose wives predecease them. 


11 Moreover, only a few eligibles had failed to receive certificates as of 
July 25, 1958 (J.A. 19-20) and all have now received them. In any event, 
possession or lack of a certificate does not legally affect a person’s right 
to receive death benefits. J.A. 19 and Exhibit A to the complaint; see also 
ae Certificates are mere mementoes conferring no justiciable rights 
a - 
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(J.A. 6). These obligations arose, appellants allege, be- 
cause a “‘segregated fund or trust’’ was established prior 
to the October 1956 Convention, when it was voted to 
discontinue contributions for death benefits, and thereby 
an irrevocable trust was impressed upon the fund by 
the October 1956 Convention which ‘‘vested’’? in each 
participating member ‘specified benefits’? (J.A. 4,| 5). 
Appellants’ right to sue and their right to relief thus 
depend upon establishing that the fund was impressed 
with a trust. Equitable Life Assurance Society v. Brown, 
213 U.S. 25, 44. | 

The facts alleged in the complaint come nowhere near 
supporting the conclusion of law asserted by appellants 
that amounts allocable to the sick and death benefit fund 
constitute a ‘‘segregated fund or trust.’? There is nothing 
alleged to suggest that either the eligibles or the BOW 
intended to create a trust. There is no allegation that 
there has been, or is now an express agreement setting up 
a trust, creating a res, requiring a segregation of funds, 
appointing trustees, or defining, as in the typical trust, 
the rights and obligations of the parties. Appellants” 
allegation that the 1956 BCW convention action impressed 
the fund with a trust (J.A. 5) was conclusionary and binds 
neither appellees nor the courts. Equitable Life Assurance 
Society v. Brown, 213 U.S. 25, 43. It might be noted that 
even that allegation was based entirely on the text of the 
1956 resolution (J.A. 5), so that the facts eee it 
were all before the court below; moreover it was wholly 
at odds with a prior assertion that a trust had already 
existed for many years (J.A. 4). The facts and law zeus 
both assertions. 

Prior to the 1956 amendments to the BOW Constitution, 
the only provisions governing the death fund and payment 
of death benefits were to be found in the BCW Constitu- 
tion. Following the 1956 convention action upon which 
appellants rely (,J.A. 5), the Constitution no longer ce 
with or referred to the death fund. - \ 
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The Constitution had never set up the fund as a trust. 
It had merely provided that part of a member’s dues shall 
be ‘‘apportioned to the credit of the Sick and Death Bene- 
fit Fund ...’’ (Art. XII, Sec. 1, 1951-1956 Constitution). 
The only obligation enjoined upon the BOW was payment 
of benefits to qualified eligibles in amounts specified therein 
according to length of service (1951-1956 Constitution, 
Art. XV, Sec. 1). No different rules have ever been made, 
whether by the BCW General Executive Board or by Con- 
vention action, except the Convention action of 1956. The 
only material change wrought by the 1956 action was 
to declare that the obligation should cease when the current 
credits to the fund are exhausted. Far from creating 
vested rights where none had existed before, the 1956 
resolution went in the other direction—it provided for 
the termination of all sickness benefits and for the prospec- 
tive termination of death benefits when current credits in 
the fund were exhausted by payments on a first-come-first- 
served basis. 

Appellants have not even suggested how this action could 
impress a trust where none previously existed. On the 
contrary, where previously an eligible or his nominee had 
at best a revocable contractual right to specified benefits on 
the occurrence of sickness or death, the benefits have now 
been reduced and are moreover subject to complete defea- 
sance if the credits to the fund are exhausted before death 
occurs. In point of fact, the only person who can claim an 
absolute right to benefits is the representative or nominee 
of an eligible who dies before those credits are used up. 
See In re Ross, 201 Okla. 476, 477, 207 P. 2d 254, 256: 
Schneider v. McKesson & Robbins (C.A. 2) 254 F. 2d 827, 
829. None of the appellants, of course, meets this test. 
What is more, they do not assail these consequences of the 

12 This Constitution was before the court below as an exhibit to the Ashby 
affidavit (J.A. 16) and is before this Court pursuant to leave granted 
February 17, 1959. It is the brown-covered booklet entitled ‘1951-1956 Book 
of Laws.’? The BCW Constitution as amended in 1956 (blue-covered) was 


also before the court below as an exhibit to the Olson affidavit (J.A. 28), and 
is likewise before this Court. 
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1956 action which they supported (J.A. 27). Yet those con- 
Sequences are wholly at odds with the concept of a trust 
conferring vested rights enforceable in equity. It hardly 
matters, therefore, what the 1958 BCW convention did. 
It surely was not required to segregate previously un- 
segregated funds." | 

And there has in fact been no physical segregation: of 
the fund.* The assets ‘‘apportioned to the credit?’ of 
the fund, as required in the 1951-1956 Constitution (Art. 
XII, sec. 2), have never been deposited in a separate trust 
or bank account. Those credits always have been handled 
merely as bookkeeping entrics on the books of the BOW 
(J.A. 16-17). 

Equitable Life Assurance Soc. v. Brown, supra, is sta 
much in point. That was an attempt by a life insurance 
policy holder to impress a trust on the insurer’s net surplus 
funds from which he and other insureds were periodically 
entitled to receive either dividends or ratably increased 
insurance. It was alleged that the insurer’s officers and 
stockholders had by fraud and waste misappropriated part 
of past surpluses, but, in keeping with New York decisions 
(e.g. Uhlman v. New York Life Ins. Co., 109 N.Y. 421,'17 
N.E. 363), the Supreme Court held that the plaintiff had 
at best a contractual right to his portion of the surplus. He 
therefore could not secure equitable relief, ‘‘no trust exist- 
ing between a policy holder and even a purely mutual com- 
pany.’’ (213 U.S. at 48). And whether or not the 
company might recover the misappropriated assets from 
the wrongdoers, the claim that it was liable to the 
policy holders for their diversion was described as 
‘‘without foundation’’ (id. at 50). The Court held 
that no cause of action for equitable relief was alleged. 








13 The silence of the Constitution with respect to segregation, and the long 
history of treating the amounts allocable to the fund merely as a credit, on 
the books of the union, leaves the plain inference that the participants, 
among whom were the individual appellants and the individuals claimed to 
be represented by them, never intended or desired to have death benefits 
segregated. 


14 Though the complaint alleges that the fund has been segregated coe 
4), the prayer for relief requests segregation (J.A. 7). 
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More recently in McKey v. Paradise, 299 U.S. 119, 
the Court held that no trust was imposed on dues paid 
by employees to the credit of a company welfare asso- 
ciation. There, dues in the form of payroll deductions were 
credited to the welfare association on the books but 
kept in the employer’s general bank account, except 
as small amounts were periodically deposited in a spe- 
cial account to pay current benefits; the similarities 
to the BCW death fund are very strong. When 
the employer went bankrupt the association’s successors 
sued to recover assets equal to the amounts owed it by 
the employer, claiming a constructive trust existed. The 
Court held, however, ‘‘that the facts afford no adequate 
basis for the conclusion that a trust existed’? as opposed 
to a debtor-creditor relationship. (299 U.S. at 121). See 
also Gearns v. Commercial Cable Co., 293 N.Y. 105, 56 N.E. 
67; Cowles v. Morris & Co., 330 Ill. 11, 161 N.E. 150; Fugure 
v. Mutual Society of St. Joseph, 46 Vt. 362. 

Because it is so clear that no trust existed either be- 
fore or after 1956, we point out but briefly that appellants do 
not allege any actual or imminently threatened misappro- 
priation of the death fund’s credits. They say the 1958 
convention action had this ‘‘intended purpose’’ (J.A. 6), 
‘‘this, by way of opinion’’ and ‘‘probable effect in the 
future’’ of the action. Equitable Life Assur. Soc. v. Brown, 
supra, 213 U.S. at 32, 43. Again, this is not the sort 
of allegation or conclusion that is admitted on motion 
to dismiss. 213 U.S. at 438. In any event, the facts of 
record (J.A. 24-26) thoroughly refute this generalized 
assertion of BCW’s ‘‘intended purpose’’. See Brantley 
v. Skeens, Nos. 14,596 and 14,597, U.S. App. D.C. 

- F. 2d (April 9, 1959). 

It is also pertinent that a court of equity may in its 
discretion refuse to grant drastic relief of the kind sought 
below unless the need for such relief is ‘‘clear, not 
remote or speculative.’’ Eccles v. Peoples’ Bank, 333 U.S. 
426, 431. Absent allegations of actual diversion or immi- 
nent threat thereof, appellant’s action is anticipatory. It 
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is axiomatic that courts of equity do not issue injunctions 
to prevent actions not occuring or imminently threatened 
but only anticipatorily feared by plaintiffs in a general 
sort of way. Dunn v. Decca Records, 120 F. Supp. 1, 3 ($.D. 
N.Y.). As stated by Judge Yankwich in Gainey v. Folkman, 
114 F. Supp. 231, 240 (D. Ariz.) : ‘it is not the aim or within 
the power of courts of equity * * * * to allay the fears of a 
person’’. Since appellants seek an injunction merely to allay 
their fears that the fund may be diverted, and do not show 
that such diversion is more than a remote or speculative 
possibility arising from the 1958 Convention action, there 
is no basis whatsoever for equitable relief.> Gainey v. 
Folkman, supra; Eccles v. People’s Bank, supra; Dunn v. 
Decca Records, supra. | 
Judged by all the criteria which guide the determina- 
tions of courts of equity, appellants have utterly failed to 
make out a case for equitable relief. 


II 
(COUNT TWO) 


A. APPELLANTS!* FAILED TO EXHAUST THEIR AVAILABLE 
REMEDIES WITHIN BCW AND ARE THEREFORE B 
FROM SEEKING JUDICIAL RELIEF | 


In their second count appellants sought recovery of an 
‘‘aliquot share’’ of BCW’s assets. At the very outset, this 


15 That appellants’ fears are baseless is evident from the fact that, under 
authority of the 1958 resolution, no action has been taken reducing) the 
balance credited for death payments. The reduction of the total balance 
from $2,939,692.82 as of February 28, 1957. the cut-off date, to $2,623,543.95 
as of June 30, 1958, is due to the payment of death claims in the amount 
of $290,425 and other proper charges against the fund (J.A. 19). It is 
‘¢elementary that a court of equity will not grant an injunction to restrain 
one from doing what he is not attempting and does not intend to do.’’ 
Acrated Products v. Department of Health of New Jersey, 159 F. 2d 851, 854 
(3d Cir.) quoting Blease v. Safety Transit Co., 50 F. 2d 852, 856 (4th Cir.). 

Appellants’ allegations asserting a failure to provide certificates of eéligi- 
bility and delay in the payment of death benefits stand on even less tenable 
ground. As of July 25, 1958, certificates had been issued for all eli ibles 
except those belonging to local unions which had not complied with BOW’s 
request for membership verification. The total issued by that date | was 
75,110 (J.A. 20). Likewise, applications for death benefits have been 
handled in the regular course of business. Nearly one thousand claims 
aggregating some $290,425, were paid between March 1, 1957, and June 30, 
1958, and payments are now current with claims (J.A. 19-20). 


16 In the discussion of Count Two we refer to the individual appellants as 
the ‘‘appellants’’, except as the context indicates otherwise. 
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claim is barred by appellants’ failure to exhaust or even 
to resort to available intra-union remedies before they 
seceded from BCW. That they were required to do both 
before seeking the aid of equity is basic and well-settled 
doctrine, resting upon the reluctance of courts to inter- 
fere with the free self-government of private associations. 
Fish v. Huddell, 60 App. D.C. 263, 264, 51 F. 2d 319, 320; 
Durkin v. Murray, (D.C.D.C.) 90 F. Supp. 367; Sims v. 
Cross, (D.C.D.C.) Civil Action No. 2453-57, order dismissing 
complaint October 14, 1957, 41 LRRM 2142 3" Gray v. 
Reuther, (CA 6) 201 F. 2d 54; Reigel v. Harrison, (CA 6) 
157 F. 2d 140, cert. denied, 329 U.S. 800; Way v. Patton, 195 
Ore. 36, 241 P. 2d 895. Appellants’ failure to resort to 
and exhaust the internal union remedies available to them 
appears clearly from the record. 

Appellants themselves do not claim they were actually 
expelled from BCW;; they concede that their departure was 
“‘voluntary in form’? (J.A. 11). They say, however, that 
*“*in substance it was forced and made necessary and in- 
evitable by the unconscionable and corrupt course of conduct 
of the BCW.’? (Ibid) The precise nature of this remark. 
able assertion is that appellants as BCW members having 
full voting rights (indeed, as Officers) and all available 
remedies, made no use of their BCW votes, cast aside all 
internal union remedies, and decided on their own that 
their salvation lay in leaving BCW. Having chosen this 
course of conduct and apparently not having found salva- 
tion, they cannot now ask a court of equity to help them 
find it. 

The affidavit of appellee Olson (J.A. 26-28) amplifies the 
picture presented by appellants by showing some of the 
remedies they thus declined to use. The most important 
of these was the March 1958 special convention of the 


17 In Sims v. Cross the district court dismissed a suit by appellant Sims, 

i is suspension and removal as Secretary-Treasurer of BCW, 

because of his failure to exhaust his remedies under the Union constitution. 

All the other individual appellants were officials of BCW, and Sims himself 

was still a member, when they chose to form ABC as a rival union and secure 
an AFL-CIO charter. 
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BCW (J.A. 27) which the BCW General Executive Board 
had resolved on November 14, 1957, to call (J.A. 27). The 
purpose of calling this special convention was to resolve 
internal problems facing the BCW and to consider a 
direction of the AFL-CIO which, inter alia, had prompted 
the convention call (J.A. 27). The BCW resolution of No- 
vember 14, 1957, also provided that for the special conven- 
tion an impartial agency such as the Honest Ballot Asso- 
ciation would be retained to certify all credentials and to 
tally and certify convention voting (J.A. 27 ). All this 
actually occured: the special BCW convention was in act 
held in Cincinnati on March 3-5, 1958, and the Honest 
Ballot Association did in fact certify all delegate ereden- 
tials and all convention votes (J.A. 27). | 





The fact is, however, that the individual appellants not 
only absented themselves from the Special convention, but 
also, as members (except for Sims) of BCW’s General 
Executive Board on November 14, 1957, they had even 
voted against holding the special convention (J.A. 27).; 


Here then was the most important, most germane, most 
democratic of all union procedures available for airing and 
resolving grievances and appellants turned their backs on it 
even before they chose to withdraw from BCW. They do 
not claim it was a futile or empty remedy, and cannot do 
so, for their own complaint, filed less than two months after 
the convention was held, alleges that ABC has 75,000 ad- 
herents and is steadily expanding (J.A. 3), whereas the 
maximum membership claimed for BCW was 160,000 
(Complt., Exh. B, p. 2906). These allegations of the com- 
plaint give the clearest lie to the claim that appellants’ 
secession was forced. 

In fact they decided to leave BCW on their own, rather 
than use the available and fair intra-union procedures 
which were ready at hand, and then, as an afterthought, 
they came to court. And the manner in which they seceded 
is also revealing, for appellants formed ABC as a rival 
union to BCW while they were still officers and members of 
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BCW, and secured an AFL-CIO charter for ABC without 
first resigning from BCW."* They simply abandoned the 
BCW, for when they were notified that BCW intended 
to remove them from membership as a result of their act 
of dual unionism, they declined even to defend themselves 
or appeal the action taken (J.A. 28). 

Appellants seek to avoid this self-imposed bar to their 
suit by saying (Br. 17-18) that the claim of ‘‘forced’’ de- 
parture must be accepted as true at this juncture. But 
the argument is completely without merit. 

In the first place, appellants’ claim is on its face 
implausible. They do not claim that they were actually 
expelled or denied rights. Their claim at the most is 
that BCW’s conduct became subjectively intolerable. But 
it is precisely at that point that association members are 
obligated to press for internal reform. They are required 
to exhaust intra-union remedies before seeking relief in 
equity. Otherwise all semblance of democracy would dis- 
appear within associations and they would become the wards 
of courts at the behest of every dissatisfied faction. 

Moreover, appellants’ claim of ‘‘forced’’ departure from 
BCW is purely conclusory. This is not the well-pleaded 
fact that a motion to dismiss admits. A close analogy is 
a claim of constructive eviction. Long ago this Court held 
that an undetailed plea by a tenant that he was ‘‘in effect 
evicted’’ was a ‘‘mere conclusion unsupported by any state- 
ment or facts upon which the charge of eviction can be sus- 
tained’’ and therefore insufficient to defeat a landlord’s 
motion for summary judgment in a suit for unpaid rent. 
Pinching v. Wurdeman, 56 App. D.C. 223, 224, 12 F. 24 164, 
165. Appellants stand no better here.?® 

18 It is noteworthy that the interim report of the Senate Select Committee 
upon which appellants partly rely for revelation of BCW’s alleged corrup- 
tion (J.A. 9-10; Br. 35) was not issued until March 24, 1958 (J.A. 9-10), 


more than three months after appellants chose to secede. 

19 Indeed, it may be noted that while a tenant is obligated to call intoler- 
able conditions to his landlord’s attention and give him an opportunity 
to correct them, he cannot control the landlord. Appellants, however, were 
members of an association whose remedies could not be, and were not, 
denied them; moreover, they not only held high office in BCW but on their 
own claim had the following of a large portion of its members. 
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Recently this Court acknowledged the settled rule “that 
mere formal denials or general allegations which are 
not detailed or precise are insufficient to prevent the 
award of summary judgment.’’ Brantley v. Skeens, 
C.A.D.C. Nos. 14596, 14597, U.S. App. D.C. , | 
F. 2d (April 9, 1959) slip opinion, p. 12. That was 
but another general statement of the rule applied | in 
the specific circumstances of Pinching v. Wurdeman, Seni 
It applies here also. 

For the foregoing reasons, appellants are barted 
from bringing this action. Not every grievance against 
an association warrants relief in equity. On the con- 
trary, the courts favor the internal working out of 
these problems. Failure to exhaust the possibilities of 
such internal working out bars equitable relief. Whether 
appellants choose to view their departure from BCW 
as voluntary or forced is quite beside the point. It was 
voluntary, but the real incontrovertible point is that ap- 
pellants failed to make use of the internal remedies avail- 
able to them to enable them to redo the BCW according’ to 
their lights. This failure deprives appellants of standing 
to assert any claim respecting BCW’s assets, as the court 
below held (J.A. 33). 








B. NEITHER ABC NOR ITS LOCALS HAVE STANDING TO SUE; 
THE CLASS ACTION BY THE INDIVIDUAL APPELLANTS 
IS ALSO DEFECTIVE 

Appellants seek to impose a ‘“‘constructive trust to [ap- 
pellants’] benefit for an aliquot share of the assets of 
BCW”’ (J.A. 7-8), on the allegation that appellees hold 
appellants’ ‘‘share of the assets ....’? (J.A. 11). Ap- 
pellants appear to claim that share by virtue of the in- 
dividual appellants’ former membership in BCW and their 
departure from that organization. 

Even on the basis of appellants’ own claim, Roweves 
ABC and its locals lack capacity to sue for such relief. ABC 
as an organization is not a former member of BCW. It 
never ‘‘belonged’’ to nor was it affiliated with BCW, and 
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never had an interest in BCW assets. In no circumstances, 
therefore, can it assert rights to those assets. 

A similar conclusion is required as to the plaintiff locals. 
Clearly, a local as such has no interest in the BCW assets. 
Those assets are composed in part of the per capita pay- 
ments which locals transmit monthly to the BCW from 
members’ dues. 1956 Constitution, Art. XII, See. 1. Un- 
like the portion of a member’s dues retained by the local, 
the per capita payments are not used for local purposes, 
but by express constitutional provision, these payments 
and ‘‘all other income derived by the International Union 
shall be applied for the general objectives of the Interna- 
tional Union and all costs and expenses related thereto, and 
shall be disbursed as provided for in this Constitution . . .”? 
Art. XII, See. 2. 

Thus the appellant locals themselves have no interest in 
the BCW assets, a fact which indeed is recognized by ap- 
pellants in their prayer which asks that their “‘aliquot 
share’’ be paid to the ABC” (J.A. 11-12). 

The fact is that the rights appellants seek to assert in 
the second count of their complaint are of an individual 
nature and based solely on past BCW membership. Cum- 
ulatively appellants seek an ‘‘aliquot share’? of BCW’s 
assets based upon a membership formula. The complaint 
argues that ‘‘Faithful adherence by rank and file members”’ 
to basic trade union principles ‘‘should not entail the loss 
of their rights in the assets of BCW”’ (J.A. 11; emphasis 
added). Clearly, these are individual members’ rights of 
which the complaint speaks, and in no sense can these 
rights become the property of ABC simply by appellants? 
choosing it as their protagonist or intended depository. 

Again, appellants conceded in the court below that ABC 
_ probably had some members who never belonged to BCW 
(Tr. of hearing, Oct. 15, 1958, p. 34), but even on appellants’ 
theory these new members play no part in the computa- 

20It may be noted that appellants’ claim would lead to the anomaly that 


locals outside the BCW would havo a greater interest in BCW assets than BCW 
locals themselves, 
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tion of ‘‘aliquot share’’ (J.A. 12), obviously because the 
rights claimed are individual, rather than organizational. 
Appellants’ contention that ABC has standing because it 
is the organization to which the “aliquot share’’ of BCW’s 
assets would be delivered (Br. 29) amounts to the untenable 
argument that ABC has a claim because it has made itself 
a plaintiff and requested relief. It cannot possibly be con- 
tended that an assertion that the relief sought will ulti- 
mately go to ABC establishes that ABC has ‘‘by the sub- 
stantive law .. . the right sought to be enforced’’. See 3 
Moore’s Federal Practice (2nd ed.) sec. 17.02, p. 1305. This 
is the test that must be applied, and ABC’s failure to pass 
it is fatal to its standing. | 
Nor, in view of the nature of the rights claimed, is ap- 
pellants’ argument persuasive that ABC is a proper ‘‘ ‘rep- 
resentative’ in the trustee sense’? (Br. 29). It bears re- 
peating that the asserted rights here are simply a large 
number of individuals’ claims and, assuming recovery, 
what they might collectively or individually choose to do 
with the funds thereafter is immaterial. We have pointed 
out supra that a union has no standing to sue in their 
behalf simply because a group of its members have in 
common ‘‘uniquely personal’’ grievances. | 
A defect of a somewhat different nature afflicts the suit 
on behalf of all ABC members for whom appellants sue 
as a class. Concededly some of those members never 
belonged to BCW (Tr. of hearing, Oct. 15, 1958, p. 34) and 
therefore never had any interest in its assets. Therefore 
they do not have the ‘‘right sought to be enforced’’ under 
any view of the case. | 





C. DISMISSAL OF THE COMPLAINT WAS ENTIRELY PROPER: 
THERE IS NO BASIS FOR IMPOSING A CONSTRUCTIVE 
TRUST; THE LAW GOVERNING THE RIGHTS OF MEMBERS 
OF VOLUNTARY ASSOCIATIONS REQUIRED DISMISSAL 


Perhaps it is because their ‘‘second cause of action’? is 
entirely without merit or even precedent (see Br. 38, also 
26) that appellants have unremittingly sought to convert 
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the legal issues in this case into ethical ones (Br. 6-8, 10-11, 
19, 23-24, 26, 37-40). Perhaps, too, because of this, it is 
important to state that appellees also firmly believe in 
principles of right and justice, in honest, effective trade 
unionism, and in ethical conduct. The parties’ beliefs in 
this regard ought decide nothing in this appeal. Yet ap- 
pellants have made such principles the main basis for pre- 
senting the claim set forth in their second count, and we 
cannot wholly ignore their claim to be the sole owners of 
morality among organized bakery employees. 

We do not mean to be sardonic in the least. It must be 
remembered that appellants, while still officers and members 
of BCW, turned their back on available procedures for 
securing moral and administrative ascendancy in the union. 
No remedy was denied them. Yet without so much as re- 
signing from BCW they chose to forma rival, raiding union. 
And they now ask judicial help to decree the disposition 
of BCW’s assets, accumulated over a period of 72 years 
(J.A. 21), on the basis of moral deserts. Appellants’ own 
conduct hardly warrants their appeals to equity and justice. 

But there are more basic objections to their self-righteous 
plea. Ethical questions such as appellants pose are 
never free from doubt; courts are not peculiarly en- 
dowed and do not sit to resolve them,” and such reso- 
lutions are improper foundations on which to bottom 
legal decisions involving individual and property rights. 

One respected commentator on the union schism ques- 
tion, particularly as it involved ABC and BCW, has 
pointedly summed up these objections: 


“<The courts have boldly used their self-made freedom 
to noble ends—aiding the labor movement in combatting 


21 It is worth recalling the profound sense of regret with which the Supreme 
Court approached and performed even its purely legal duties in Watson v. 
Jones, 13 Wall. 679, 714-15, 735; and also the words of Judge Rifkind in 
Fitzgerald v. Abramson (S.D.N.Y.) 89 F. Supp. 504, 512: ‘Behind this 
dispute may lurk ideological differences of great consequence. The dispute 
itself, however, relates strictly to property rights, and, of course, this Court 
is not authorized in resolving such a dispute, to apply one rule of law for 
Communists and another for anti-Communists.’’ 
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communism and corruption. However there is little 
reason to rejoice, for precedents have been established 
which lead to the most irresponsible form of judicial 
intervention in internal union affairs. The courts have 
made the rights of the parties depend on the court’s 
approval of their general pattern of conduct or 
their observance of ‘the basic principles of a trade 
union.” The guide is not the union’s own organic 
law, but only the judge’s vague notions of trade union 
morality. The result is uncontrolled prescription of 
proper union conduct with judges wielding a stamp of 
approval. | 


‘This danger is aggravated by the court’s inherent 
difficulty in determining the substantive factual issue— 
the morality of the parties. The courts will be con- 
fronted with charges and counter-charges, each party 
trying to prove the other unworthy of legal relief. To 
inquire into these charges would lead the court into a 
dismal swamp, for in these eases virtue is seldom un- 
alloyed or vice unrelieved.* Of course, if courts are 
satisfied with reports of congressional committees, 
newspaper stories, and untested affidavits, their task 
is simpler, but it scarcely increases our confidence in 
the reliability of their decisions. Judicial acceptance 
of the findings of the AFL-CIO Ethical Practices Com- 
mittee pushes the problem back another step to an in- 
quiry into the reliability of that committee and its 
procedures.’’ | 


Summers, Union Schism in Perspective: Flexible 
Doctrines, Double Standards, and Projected An- 
swers, 45 Va. L. Rev. 261, 268-269 (March 1959). 


* Professor Summers’ footnote at this point reads as follows: 


‘*The hostility against President Cross of the BCW was not based 
solely on his misuse of union funds, but was in part based on/his 
efforts to modernize the union structure and allow rationalization and 
mechanization of the industry. These efforts helped create an opposi- 
tion faction in the union, and it was this opposition faction which 
supported the ouster of the BCW and became the core of the newly 
created rival. Fortune, Feb., 1958, p. 211.’ 








Appellants seek to impose a ‘‘constructive trust’? on an 
“‘aliquot share’’ of BCW’s assets ‘‘in order to prevent the 
unjust enrichment”’ of appellees (J.A. 7-8). We shall not try 
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to catalogue the situations in which such a trust has been im- 
posed by the courts. Invariably, however, either the de- 
fendant has acquired the property of another person by 
fraud or duress or other wrongdoing, as in Osin v. Johnson, 
100 U.S. App. D.C. 230, 243 F. 2d 653, or he has acquired the 
property of another person rightfully, as in a fiduciary 
capacity, and then has wrongfully converted it to an im- 
proper purpose such as his own profit, as in Glen Falls In- 
demnity Co. v. Golden, (D.C. D.C.) 148 F. Supp. 41, aff’d 
102 U.S. App. D.C. 106, 250 F. 2d 769. The essence of the 
doctrine is its availability to redress instances of wrongful 
acquisition or dominion of another’s property, but only 
those instances ‘‘for which no traditional relief is avail- 
able.’’ Osin v. Johnson, supra, 100 U.S. App. D.C. at 233, 
243 F. 2d at 656. 

We have already pointed out appellants’ willful failure 
to exhaust the available remedies within BCW for the 
grievances they now seek to litigate. In the case of volun- 
tary associations, those remedies constitute the ‘‘traditional 
relief’? and equity will intervene only if they are not avail- 
able to the plaintiffs. Appellants could not and do not 
make any such claim. The rule referred to—prior ex- 
haustion of internal remedies—is indispensable to the op- 
eration of such associations. Courts have drastically lim- 
ited both the occasions and the scope of their own inter- 
ference in association affairs. They are properly reluctant 
to interfere precisely because to do so strikes at the vital 
core of such organizations’ existence: voluntary association 
for common ends under self-government. The facts and law 
relating to this aspect of appellants’ claim have been more 
fully discussed supra. We wish merely to point out that 
they are equally pertinent when considered under the rubric 
of ‘‘constructive trust’’ which appellants have involved. 

An equally basic bar to appellants’ ‘‘constructive trust”? 
claim is the fact that the property in question does not 
belong to appellants and never has. This is no mere tech- 
nical obstacle. It goes to the very heart of the case. The 
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clear and undeviating rule is that, unless the charter or 
by-laws provide otherwise, even a current member has no 
severable right in his association’s general assets.22 J udi- 
cial expressions of the rule are numerous. The statement in 
De Mille v. American Federation of Radio Artists, 31 Cal. 
2d 139, 149, 187 P. 2d 769, 776, cert. den. 333 U.S. 876, is 
typical: ‘‘Dues and assessments paid by members to an 
association become the property of the association and any 
severable or individual interest therein ceases upon such 
payment.’’ 

It is no qualification of this rule that the association it- 
self, or actual members on its behalf, may sue to recover 
assets misappropriated by its officers. Local No. 11, etc. Vv. 
McKee, 114 N. J. Eq. 555, 169 Atl. 351 (cited Br. 22) was 
a case of that type.** Such a suit by members is similar to 
a derivative stockholders’ suit, and its precise purpose 
is to recover money for the defrauded association it- 
self, as opposed to the members individually. Its pur- 
pose is centripetal and preservative of the association’s 
assets, whereas what appellants seek here is centrif- 
ugal and destructive. It is also open to the members of an 
association to agree among themselves, and thus amend 
their by-laws to permit a division of the organization’s 
property. Lost River Norwegian Cong. v. Thoen, 149 Minn. 
379, 183 N.W. 954 (cited Br. 26), was such a ease. There 
the court’s plain duty was to enforce the agreement for a 
division made by the members. In no respect does the 
case imply a unilateral right in a seceding group to take 
with it or claim a share of the assets. 

Indeed from the general rule that a present member has 
no severable right in a union’s assets, it follows a fortiorz 


22 There is no provision in the Constitution or by-laws of BCW which grants 
any right or interest in its assets to members or to its locals during their 
affiliation or upon their disaffiliation. | 


23 Chalghian v. International B. of Teamsters, 114 N.J. Eq. 457, 169 Atl. 
88, also cited Br. 22, is different. There workers had been defrauded of 
money in the form of ‘‘dues’’ payments to a fictitious Cleaners and Dye 
Local which actually went to a Teamsters local which they were from the s 
ineligible to belong to. Thus, a case much more like the traditional construe: 
tive trust case based on fraudulent acquisition was there shown. 
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that a seceding or past member has no such right. As the 
court said in White v. Brownell, 2 Daly (N.Y.) 329, 356: 


t property in w 
tion, and not in the pew holder ; 


And the law is thus summarized by the leading com- 
mentator : 


‘*As to the title to personal property of an association, 
it has been said that it is vested in the individual 
members, but that one who leaves the association 
abandons his interest in the property and those who 
remain succeed to it. How this differs from title in the 
association is hard to understand. The more satis- 
factory rule would seem to be that title is in the asso- 
ciation. That is the law of associations for profit. In 
accordance with this view it has been held that title is in 
the association, that when a group of members secede 
from the association, even though they are a majority, 
they lose all interest in its property, that members 
have no right to sue for a dissolution and a distribu- 
tion of its assets. 
* m * * * 


‘‘The funds in the treasury cannot be distributed with- 
out unanimous consent... .”? 


Wrightington, The Law of Unincorporated Associ- 
Ons and Business Trusts, pp. 351-53, 354 (2d ed. 
1923). 


The rule applies to all kinds of voluntary unincorporated 
associations, and this Court has held it applicable to labor 
unions. Rohde v. United States, 34 App. D.C. 249, 254. 
See also Dangel & Schriber, Labor Unions (1941) sees. 152, 
235. It is not necessary to pause over the dubious excep- 
tion which a very few courts have fashioned for doctrinal 
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schisms in religious congregations where neither group can 
be said to be clearly right or wrong.** Even those few cases 
have been rejected by the Supreme Court in stating 
that in such cases ‘‘. . . those who adhere to the acknowl- 
edged organism by which the body is governed are entitled 
to the use of the property.’? Watson v. Jones, 13 Wall 
679, 725. In the case of BCW that organism is its conven- 
tion and, between conventions, its general executive board. 
See 1956 Constitution, Articles ITI, sec. 2, and V, see. 2. | 

The rule against the severance of assets by seceding 
association members is based on the soundest of considera- 
tions. Without the rule, organizations would be helpless 
prey to raids on their treasuries arising out of internal dis- 
putes. Their treasuries would become subject to constant 
withdrawals by disgruntled members. It is a common 
temptation to ‘‘pick up your marbles and go home’? when 
your own rules are not adopted, but we submit that un- 
incorporated associations cannot operate by the standards 
of a boys’ backyard game if they are to operate meaning- 
fully at all. | 


| 
| 








D. THIS COURT SHOULD NOT CHANGE THE LAW 
FOR APPELLANTS’ PURPOSES 


Appellants concede the soundness of the rule against 
severance of an association’s assets by its members. They 
“are not contending for any qualification of the general 
rules of law as to the relationship between a union and its 
members; indeed, appellants, like others who desire the 
labor movement to function, would certainly oppose any 
dilution of these general rules.’’ (Br. 10). | 





24 E.g., Ferraria v. Vasconcellos, 31 Ill. 25, and Niccolls v. Bugg, 47 Tl. 47, 
cited by appellants, Br. 26-27. The same court later said that in these 
cases ‘‘. . . the court went to the extreme limit in exercising its equitable 
powers in the settlement of a dispute between contending factions of a 
religious society . . .’? German Evang. etc. Cong. v. Deutsche etc. Gemeinde, 
246 Ill. 328, 339, 92 N.E. 868, 872. The rarity of cases like Ferraria and 
Niccolls attests to the understandable reluctance of courts to adjudge property} 
rights on the basis of disagreements concerning religious articles of faith. 
Thus the District Judge in this case said, ‘‘I hope this Court never has to 
decide a question of that kind, as to which religious group is following the 
true faith.’’ Tr. of hearing, Oct. 15, 1958, p. 45. | 


| 
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That should end the case. For without substantially 
diluting the general rules of law governing the relation- 
ship between a union and its members, appellants have no 
standing to bring this action and, as a matter of law, have 
failed to state a claim upon which relief can be granted. 

But appellants say that this case is different, that it is, 
in fact, ‘‘unique’’, and that the law should be changed to 
take care of them (Br. 10-11). 

The question appellants thus pose is not what are the 
applicable legal or equitable rules. Rather, it is what are 
the factors which appellants claim take this ease out from 
under those rules and make it unprecedented. We think 
on its face the complaint wholly fails to meet the burden 
appellants have undertaken, assuming there is any line 
along which a salutary and ‘‘unique’’ exception could be 
drawn. We also think none should be drawn for that 
reason alone, and also because associations need the integ- 
rity of their funds and the autonomy which the law now 
assures them. Finally, we think that what appellants really 
seek is to change the law for themselves alone, and it is 
really because they claim an arbitrary ad hominem excep- 
tion that they make their most strenuous arguments on 
grounds of moral righteousness. 

It will be seen that none of the allegedly unique circum- 
stances cited by appellants is singular to this case at all. 
They are not novel, as a matter of history, and if they 
warrant an exception here, they and similar considerations 
will support so many more in years to come that the 
exception may well become the rule. Moreover, in some 
eases the asserted factors are completely misconceived as 
grounds for relief. We shall consider them seriatim. 


1. That the money will go to ABC, rather than to appel- 
lants indwidually (Br. 11,19). This argument, of course, 
misses the whole point of the principles summarized above, 
which have to do with the relation between the old associ- 
ation and its members, and not with later events. If the 
actual depot or repository of the assets, once they have been 
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severed, were not irrelevant, every seceding faction could 
set up an organization and by that fact alone secure reliéf, 
although severally the members were entitled to none. 
Unquestionably the new organization could always be de- 
nominated as a successor with identical purposes and finer 
auspices. Indeed it is a most common phenomenon for a 
disaffected faction of an association to set up a rival 
organization. This has never been thought to alter the law 
nor should it. To make it decisive of property rights would 
be to immerse courts in endless disputes as to which of two 
rival organizations is the better. | 


2. The conduct complained of was ‘‘exposed’’ by a leg- 
aslative committee (Br. 11). Time and again organizations 
have been criticized by such committees (e.g., National 
Association of Manufacturers, National Association for the 
Advancement of Colored People, farmers co-operatives, 
United Mine Workers’ Union, ete.). In response to such 
criticism or ‘‘exposure’’ it is not surprising to find members 
who leave the organization or rebel against its current 
leadership and policies. Such criticism and resulting 
dissidence are by no means unique, nor do they present any 
reliable basis for decreeing a partition of an organization’s 
assets. The question, of course, is not whether appellants 
were subjectively justified in leaving BCW—no one disputes 
their right to do so (see Br. 35)— but whether their self- 
felt justification entitles them to an exception from the 
rules protecting the integrity of the BCW assets. A plain- 
tiff’s self-righteousness, no matter how sincere, and even 
though based on legislative ‘‘exposure’’, is certainly a poor 
foundation upon which to fashion new legal remedies. _ 


3. BCW was expelled from the AFL-CIO (Br. 11). This 
circumstance is by no means unique.” Clearly expulsion 





25 In 1937 a number of large industrial unions had their charters revoked 
by the A F of L because they refused to abide by the federation’s rules 
regarding organizational jurisdiction. They formed the CIO. Later the CIO 
expelled some of its member unions because of alleged communist domination. 
Since merger of the two federations, other unions have been expelled becauge 
of alleged domination by corrupt influences, Additionally, a number of unions 
have in the past left federations because of policy disagreements, e.g., 
United Mine Workers and the International Association of Machinists. | 


«* | 
| 
| 
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from a labor federation is not and has never been thought 
to afford any basis for splitting up the property of the 
expelled international union. 

It should be noted, too, that appellants’ effort (Br. 43) 
to assimilate BCW’s relationship to the AFL-CIO to that 
of hierarchical church organizations, the third class of 
church schism cases referred to by the Supreme Court in 
Watson v. Jones, 13 Wall. 679, 722-723, has no foundation 
either in the complaint or otherwise. There the Court 
spoke of situations where a congregation 


“*. . . is but a subordinate member of some general 
church organization in which there are superior ec- 
clesiastical tribunals with a general and ultimate power 
of control more or less complete in some supreme 
Judicatory over the whole membership of that general 
organization.”” (13 Wall. at 722-723, emphasis 
supplied). 


These and similar characteristics of which the Supreme 
Court there spoke (see also 13 Wall. (26-727, 729) do not 
obtain here. Whether or not it is desirable that American 
unions should ever be so welded into a centralized structure, 
it has not occurred to date. 

On the contrary, international unions such as ABC and 
BCW are autonomous, self-governing organizations. Their 
members are bound by international constitutions and 
local by-laws. The workers organized in such unions are 
members of their local and international unions; they are 
not members of the AFL-CIO. The BCW Constitution as 
amended at the 1956 convention makes virtually no refer- 
ence to AFL-CIO other than to provide for delegates to 
federation conventions (Article IX).2* The principles, 
preamble, and statement of objects (Article I, section 2) 
are devoid of such references; their contents imply no 
‘‘faith’’ peculiar to the AFL-CIO, as opposed to the prin- 
ciples for which unions generally stand. Trials of members 


26 The inside cover page of the Constitution in addition notes the fact of 
AFL-CIO affiliation. 
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are a completely internal matter (Articles XVII and XX) ; 
the membership oath promises loyalty only to the BCW 
(Article XVII, sec. 4); and the BCW convention is vested 
with ‘‘[a]ll the sovereign power’’ of the union, ‘‘including 
the legislative, executive, administrative and judicial?’ 
(Article ITI, see. 2). | 

Thus, if the religious schism cases are at all analogous, 
it is second class of cases enumerated by the Supreme 
Court in Watson v. Jones which is the nearest counterpart 
to the BCW situation—the class of cases in which the 
religious organization, ‘‘so far as church government is 
concerned, owes no fealty or obligation to any higher 
authority’? (13 Wall. at 722). In such eases, ‘‘those who 
adhere to the acknowledged organism by which the body 
is governed are entitled to use of the property’’ (13 Wall. 
at 725) and those who choose ‘‘to separate themselves into 
a distinct body * * * can claim no rights in the propert 
from the fact that they had once been members of th 
church or congregation”’ (ibid). Referring back to Watso 
v. Jones in 1952, the Court construed it as holding that th 
plaintiffs ‘‘had a beneficial interest in the church propert 
and therefore a standing to sue for its proper use, if they 
were members.’’ Kedroff v. St. Nicholas Cathedral, 344 
U.S. 94, 113 (emphasis supplied). See also Kittinger v. 
Churchill (N.Y. Sup. Ct.) 292 N.Y.S. 35, 48, 161 Mise. 3, 
16, aff’d 292 N.Y.S. 51, 249 App. Div. 703. | 

Thus appellants err in their analogy and in its applica- 
tion as well as in their claim of uniqueness when they rel 





relationship of unions to the AFL-CIO in a manner whic 
would alarm the member unions of that federation as mue 
as it would other affiliated associations. 


4. The claim that only ABC can carry out BCW’s true 
purposes (Br. 11, 23 25). In making this claim appellant 
apparently, and inconsistently, also seek to place themselves 
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in the first class of cases enumerated by the Supreme Court 
in Watson v. Jones, 13 Wall. at 722: ‘‘. . . when the prop- 
erty which is the subject of controversy has been, by the 
deed or will of the donor, or other instrument by which the 
property is held, by the express terms of the instrument 
devoted to the teaching, support or spread of some specific 
religious doctrine or belief.’’ This language has no appli- 
cation to the present case, if indeed it can be applied at all 
in the case of labor unions whose dues are to be used for 
purposes set forth in a constitution which the membership 
may amend in accordance with that constitution. 

BCW is such an organization. Appellants do not even 
allege, nor could they do so, that BCW has abandoned or 
revised the principles of its 1956 Constitution. Rather, 
appellants charge that alleged corruption made it ‘‘impos- 
sible’? for them to continue practicing these purposes 
within BCW (J.A. 10-11). But the fact that honesty is a 
desideratum in all human activity cannot make it a sub- 
stitute for the declared principles of a union. The solution 
for venality in office is to ‘‘vote the rascals out’’ and devise 
internal checks, not to walk off and then seek to destroy 
the organization itself. Appellants may view this alleged 
venality as grounds for ending their membership in BCW 
but neither they nor courts can amend the compact which 
160,000 union members made, and that compact, the BCW 
Constitution, states the principles for which BCW stands 
and by which it is held together. Nor can appellants seize 
upon the alleged venality, which, as we have shown supra, 
they were unwilling to try to solve within BCW, to carry 
off part of its assets built up over a period of 72 years. 
If appellants can do so, then the assets of every organiza- 
tion whose officials are accused of misconduct can also be 
partitioned. Nothing about the charge of corrupt admin- 
istration is unique or provides a basis for the novel and 
drastic relief sought here. 

Appellants’ contention is absurd on its face. It neces- 
sarily implies that ABC is the sole repository of BCW’s 
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basic ideals. Actually, however, appellants are merely 
stating their own subjective belief that they are ‘‘holier 
than thou.’’ This certainly does not make them unique 
among private groups or entitle them to an exception from 
the relevant rules of law and equity. | 


d. The assertion that appellants were ‘‘forced’’ out of 
BCW, although they concede that their departure was 
‘voluntary in form’’ (J.A. 11), does not alter the law. 
As we have pointed out supra, the allegation is not factual, 
but a conclusory expression of appellants’ subjective feel- 
ings. We have also pointed out that appellants ignored, 
indeed, sought to defeat, their own opportunity to attend 
a BCW convention at which the issue they now raise could 
have been resolved. It is exhausting such internal resolu 
tion that under the law is a prerequisite to equitable inter- 
vention. Indeed, that convention was free to amend the 
BCW constitution so as to provide for a partition of union 
property, just as was done in Lost River Norwegian Luth. 
Cong. v. Thoen, 149 Minn. 379, 183 N.W. 954, on which 
appellants rely (Br. 26). Having ignored the intraunion 
remedies available to them, appellants have negated their 
own claim that only the courts can give them relief.” The 
‘‘forced out”? claim is thus groundless in fact, in equity, 
and in law. | 





* * * * | 


| 

In short, the case is not unique, nor at all deserving of 
special treatment or of departure from sound established 
legal principles. Judge Tamm said as much when he noted 
that appellants lost their right to ‘‘address a challenge to 
the administration of the [BCW] funds’? when they 
“severed all connections with the [BCW]”’ (J.A. 33). See 
| 

27It should be noted that even expulsion from an association, if accom 
plished in a proper procedural manner, deprives a former member of all 
right or legal interest in the association’s property. See Taylor v. N.Y, 
Annual Conference (N.Y. Sup. Ct.) 115 N.Y.S. 2d 62; Dangel and Schriber 
Labor Unions (1941), sec. 240. The same is true of unavoidable loss of 


membership, such as retirement brings. See Rohde v. United States, 34 App, 
D.C, 249, 254. 
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also United States ex rel. Johnson v. First Colored Baptist 
Church, 56 App. D.C. 324, 13 F.2d 296. 

All that is unique about this case is the temerity with 
which the baseless claim is asserted by appellants. The 
case comes under well-established principles which require 
the conclusion that the claim stated is utterly without merit 
and not one upon which relief can be granted. To conclude 
otherwise would open up countless unions and other associ- 
ations to future attempts at the same sort of imposition 
and would inject the courts into the myriad of factional 
disputes which arise in labor unions and other associations. 
Such judicial carving up of association assets and inter- 
ference in the internal affairs of associations is not the law 
now and appellants have shown no reason whatever why it 
should become the law. 


Ii 


DISMISSAL AS TO APPELLEES CROSS AND OLSON WAS 
REQUIRED BECAUSE THERE WAS NOT EVEN A PUR- 
PORTED CLAIM STATED AGAINST THEM 


The complaint refers to alleged misconduct by appellee 
Cross as President of BCW. The complaint makes no 
substantive mention of appellee Olson, who is Secretary- 
Treasurer of BOW. The only relief sought in the complaint 
is against BCW. It is clear therefore that no claim for 
relief of any kind was stated against the individual appel- 
lees. Therefore, dismissal as to them under F.R.C.P. 12(b) 
was proper on this ground alone. 

In the court below appellants argued that since appellees 
Cross and Olson were BCW’s principal officers and would 
be required to help carry out the relief sought against the 
union, they were directly involved and should be retained 
as parties. However, appellants have apparently had 
second thoughts about this novel argument for requiring 
persons to withstand the burdens of litigation, and have 
abandoned it. We think this reflects a candid conclusion 
that the argument did not have the slightest merit. 
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IV 


THE DISTRICT COURT PROPERLY GRANTED THE 
MOTION TO STRIKE EXHIBITS B, C, AND D FROM 
THE COMPLAINT | 


In assailing the District Court’s order striking Exhibits 
B, C, and D from the complaint (J.A. 34), appellants say 
(Br. 36) ‘‘[i]t is simplicity itself to plead to these Ex- 
hibits.’’ It might be well, therefore, to indicate generally 
the nature of these exhibits which appellants ‘‘incor- 
porated’’ (J.A. 10) in their complaint: | 





Exhibit B consisted of 540 printed pages of testimony 
(questions, answers, objections, arguments, statements, 
demurrals, rephrasings, etc.) made in the course of seven 
days of hearings by the Senate Select Committee on 
Improper Activities in the Labor or Management Field, 
plus 99 pages of appended exhibits, plus seven pages of 
index to exhibits.”* | 

Exhibit C consisted of a 462-page interim report of the 
Senate Select Committee, issued on March 24, 1958, at least 
3 months after appellants left BCW and formed ABC.* 
The report repeats considerable material contained in 
Exhibit B and includes a great deal of highly colored 
language (e.g., ‘‘lightning played over his head’’, p. 107; 
‘‘farflung domain”’, p. 109; ‘‘fateful irony”’, p. 110; cynical 
and rapacious grasp,’’ p. 128). | 








Exhibit D consisted of a 49-page ‘‘special edition’? 


purporting to be a transcript of the AFL-CIO convention 
session on December 9, 1957, at which BCW’s expulsion 
was voted. Included are speeches for and against the action 
taken. | 


28 The index to exhibits reveals that many exhibits submitted on behalf of 
BCW are omitted from the printed transcript. | 


29 The entire 462-page report, purporting to contain a summary of testi- 
mony and findings relating to the Senate Committee’s investigation of 
inter alia, the Teamsters Union, the United Textile Workers of America, ana 
the International Union of Operating Engineers, as well as the BCW. was 
incorporated into the complaint (J.A. 10). After appellees filed their motioy 
in the court below to strike these exhibits, appellants took the positio 
that they ‘‘had no objections to regarding only pages 106-131 [of Exhibit 
C] in the case, as these pages contain the findings on the BCW.’’ (Br. 7). | 
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Since these exhibits were incorporated in the complaint, 
they were ‘‘a part thereof for all purposes’”’ and appellees 
were required to plead to them. See F.R.C.P. 10(c). The 
obvious difficulty, indeed virtual impossibility, of doing so 
has prompted appellants to argue that it is not the intrinsic 
truth of every statement in the exhibits that is alleged by 
their incorporation in the complaint. Instead, appellants 
say the exhibits are incorporated and alleged ‘‘to establish 
that the events recorded therein actually occurred as there 
reported’’ (Br. 35). We respectfully suggest that this is 
far from candid, particularly since in several short sen- 
tences appellants could have alleged the occurence of the 
hearings before the Senate Committee, the Committee’s 
report, and the AFL-CIO expulsion action. What appel- 
ants actually sought to do was file a great mass of evi- 
dentiary material as part of their complaint, thereby prej- 
udicing appellees, 

This Court has repeatedly inveighed against the practice 
of filing complaints of undue length—and in cases involving 
far less flagrant abuses than appellants’. Condol v. Balti- 
more & Ohio R. Co., 91 U.S. App. D.C. 255, 199 F. 2d 400 
(a complaint of 45 paragraphs containing a “‘tedious recital 
of evidential matter’’) ; McCann v. Clark, 89 U.S. App. D.C. 
166, 191 F. 2d 476, cert den. 342 U.S. 872 (a “‘prolix and 
redundant”’ complaint of 14 printed pages) ; and Renshaw 
v. Renshaw, 80 U.S. App. D.C. 390, 153 F. 2d 310 (a com- 
plaint of 14 printed pages and seven exhibits containing 17 
printed pages). None of the complaints in those eases 
exceeded 50 pages; appellants’ complaint exceeds 1100 
pages with the exhibits included. 

Responsive and responsible pleading to this mass of mate- 
rial would be impossible. Appellees cannot even admit or 
deny that the exhibits are accurate records, as appellants 
suggest. Exhibit B is incomplete on its face, Exhibit C is 
an expression of viewpoint, and Exhibit D is a special 
reprint. None of them is an original record and appellees 


30 Much of this would probably not be admissible evidence even at a trial. 
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are in no position to vouch for their accuracy even as 
transcriptions. | 
Appellants say that motions to strike are not favored. 
However, Rule 12(f) exists for a purpose; it is not merely 
an empty statement of a remedy never to be used. Far 
more disfavored than motions to strike is the abusive 
practice of pleading masses of redundant, immaterial, 
impertinent, scandalous, and evidentiary matter. This can- 
not be reconciled with a plaintiff’s duty to make a “short 
and plain statement of the claim’’ (Rule 8(a)) in a manner 
which is ‘‘simple, concise, and direct’? (Rule 8(e)(1)). 
Abuses of these requirements on the scale shown here are 
virtually unheard of. None of the cases cited above ap- 
proached that scale.** How can responsive pleadings to 
these exhibits be framed? Nor should it be necessary for 
appellants to write a brief in order to explain to a court 
and the appellees what they meant to allege when they 
drafted their complaint. This is not consistent with 
‘*simple, concise, and direct’’ pleading. 
It was within the discretion of the Court below to dismiss 
such a complaint or to compel appellants to recast it. See 
Renshaw v. Renshaw, supra. Instead, the court took the 
more moderate course of striking the offending exhibits, 
and this was equally within its discretion. Indeed, it might 
well have been error not to do so, in view of the impossi 
bility of intelligently pleading to those exhibits. Certainly 
there was no abuse of discretion here. | 


31 Also compare Booth Fisheries Corp. v. General Foods Corp. (D. Del.) 
27 F. Supp. 268 (answer of 22 pages with 100 pages of exhibits) ; Buckley 
v. Althetmer (N.D, Ill.) 2 F.R.D, 285 (complaint of 260 pages and 43 pages 
of exhibits). 
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CONCLUSION 


For the foregoing reasons, the court below did not abuse 
its discretion in striking Exhibits B, C, and D from the 
complaint, and the judgment of dismissal appealed from 
should be affirmed. 


Respectfully submitted, 


ABRAHAM J. Harris 

James H. Heiter 

Joun V. Lone 
1026 Woodward Building 
Washington 5, D. C. 


Attorneys for Appellees 


SHER, OPPENHEIMER & Harris 
1026 Woodward Building 
Washington, D. C. 


Seuma LEvINE 
1001 Connecticut Avenue, N.W. 
Washington 6, D. C. 


Of Counsel 
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APPENDIX 
Provisions of the Federal Rules of Civil Procedure Involved 
Rute 8. 


GENERAL Routes oF PLEADING 


(a) Claims for Relief. A pleading which sets forth a 
claim for relief, whether an original claim, counterclaim, 
cross-claim, or third-party claim, shall contain (1) a short 
and plain statement of the grounds upon which the court’s 
jurisdiction depends unless the court already has jurisdic- 
tion and the claim needs no new grounds of jurisdiction to 
support it, (2) a short and plain statement of the claim 
showing that the pleader is entitled to relief, and (3) a 
demand for judgment for the relief to which he deems 
himself entitled. Relief in the alternative or of several 
different types may be demanded. | 








(e) Pleading To Be Concise and Direct; Consistency. 


(1) Each averment of a pleading shall be simple, concise, 
and direct. No technical forms of pleading or motions are 
required. | 

Rozz 10. | 
Form or Pieapines 
* * * * | 

(c) Adoption by Reference; Exhibits. Statements in 
a pleading may be adopted by reference in a different 
part of the same pleading or in another pleading or in 


any motion. A copy of any written instrument which is 
an exhibit to a pleading is a part thereof for all purposes. 
| 


Rute 12. 


DEFENSES AND OpsECTIONS—WHEN AND How PrEsENTED—By 
PLEaDINGs on Motion—Morion ror JUDGMENT oN PLEADINGS 


* * * * i 
| 


(b) How Presented. Every defense, in law or fact, to a 
claim for relief in any pleading, whether a claim, counter- 
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claim, cross-claim, or third-party claim, shall be asserted 
in the responsive pleading thereto if one is required, 
except that the following defenses may at the option of the 
pleader be made by motion: (1) lack of jurisdiction over 
the subject matter, (2) lack of jurisdiction over the person, 
(3) improper venue, (4) insufficiency of process, (5) in- 
sufficiency of service of process, (6) failure to state a claim 
upon which relief can be granted, (7) failure to join an 
indispensable party. A motion making any of these de- 
fenses shall be made before pleading if a further pleading is 
permitted. No defense or objection is waived by being joined 
with one or more other defenses or objections in a respon- 
sive pleading or motion. If a pleading sets forth a claim 
for relief to which the adverse party is not required to 
serve a responsive pleading, he may assert at the trial 
any defense in law or fact to that claim for relief. If, on 
a motion asserting the defense numbered (6) to dismiss 
for failure of the pleading to state a claim upon which 
relief can be granted, matters outside the pleading are 
presented to and not excluded by the court, the motion 
shall be treated as one for summary judgment and disposed 
of as provided in Rule 56, and all parties shall be given 
reasonable opportunity to present all material made per- 
tinent to such a motion by Rule 56. 


(f) Motion To Strike. Upon motion made by a party 
before responding to a pleading or, if no responsive plead- 
ing is permitted by these rules, upon motion made by a 
party within 20 days after the service of the pleading upon 
him or upon the court’s own initiative at any time, the court 
may order stricken from any pleading any insufficient de- 
fense or any redundant, immaterial, impertinent, or scandal- 
ous matter. 
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Appellees (hereinafter cited as ‘‘B. A.’’) and will adopt 
that Brief’s numbering and lettering in points I-IV. Fur- 
ther, appellants will demonstrate that questions of fact 
are not open on this appeal from a motion to dismiss; 
for that reason no comment will be addressed to appellees’ 
counterstatement of the case. Finally, the status and im- 
port of this case will be summarized. 


ARGUMENT 
L THE FIRST CAUSE OF ACTION SHOULD NOT HAVE BEEN DISMISSED, 
A. ABC and Its Locals Are Proper Parties Plaintiff. 


Appellees’ entire argument, B. A., 10-12, cannot survive 
the very recent decision by this Court that a Union has 
‘*standing to protect the interests of its members.” Cafe- 
teria and Restaurant Workers Union, Local 473, AFL-CIO 
v. Ned H. McElroy, No. 14689, decided August 21, 1959, 
slip op., 3. 


Whatever may be the law as to suits bottomed on Sec- 
tion 301 of the Labor Management Relations Act, ‘‘or 
otherwise’’ involving ‘‘a union’s claim that employees have 
been injured by an employer’s breach of a collective bar- 
gaining contract,’’ United Electrical Workers v. General 
Electric Co., 97 U. S. App. D. C. 306, 308, 231 F. 2d 259, 
261, cited B. A., 11, the Cafeteria and Restaurant Workers 
case establishes that for other claims a Union may repre- 
sent an individual in his interests as an employee. A 
fortiori, a Union may represent individuals in their inter- 
ests as Union members, in this case where there are no 
employers or other third parties involved and the rights 
and duties in suit are those of the direct relationship be- 
tween the members and the Unions who are parties to the 
litigation. 

This complaint charges that Union funds have been 
wrongfully encumbered and misapplied, and that funda- 
mental Union principles and purposes have been perverted 
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and corrupted; and that this was precisely the causation 
which created the ABC. This case obviously meets the 
test which appellees themselves have expressed as sanc- 
tioning suit by organizations, that the case should ‘‘in- 
volve the very basis of the organization itself,’’ B. A., 11. 
Appellees’ statement to the contrary is unsupported | By 
any discussion and is wholly specious. 


Appellees suggest that their test was satisfied in wo 
Arthur Liquors, Inc. v. Palisades Citizens Ass’n, — UV! S. 
App. D. C. —, 265 F.2d 372, because the purposes of 
the organization there were to protect property values 
and to maintain existing zoning patterns, which were di- 
rectly involved in that suit. B. A., 11, n. 6. By identical 
reasoning, under the allegations of the complaint (which 
must be accepted as true, as will be discussed in V below), 
the very purposes of ABC and its locals concern the pro- 
tection of fundamental Union values, the maintenance; of 
the previously unbroken pattern of AFL-CIO affiliation, 
as well as the honest and proper administration of Union 
funds, all of which are of the essence of this case. The 
organizational appellants here have as valid a standing as 
the Association in the MacArthur Liquors case. 


N. A. A. C. P. v. Alabama, 357 U. S. 449, likewise sup- 
ports the standing of ABC and the Local appellants. | It 
is as true of these Unions under the circumstances of this 
case as it was in NV. A. A. C. P. that the organization ‘‘is 
the appropriate party to assert these rights, because it 
and its members are in every practical sense identical. 
The Association * * * is but the medium through which 
its individual members seek to make more effective the 
expression of their own views.’’ 357 U.S. at 459. Con- 
trary to appellees’ assertions, the fact that the individnal 
appellants also have their own rights does not deprive the 
organizational appellants of valid status as parties. 
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B. The Individual Appellants Are A Proper Class. 


The allegations of the complaint as to this class con- 
form exactly to the requirements of Rule 23, as they are 
expressed in the language and intention of that Rule; 
and appellees’ flights of theoretical fancy, B. A., 12-13, 
do not conceal that decisive fact. Rule 23(a) is set forth in 
Brief for Appellants (hereinafter cited as ‘‘Br.’’), 46. As 
its opening language reveals, the Rule is concerned with 
the practical problem of conducting litigation when large 
numbers of persons are involved. Its very purpose is 
to permit suit by any class through proper representa- 
tives. In this case, the complaint alleges such numbers, in 
the words of the Rule. J. A. 4. There is no doubt and 
no denial by appellees that the rights are ‘‘joint, or com- 
mon’’ within the meaning of Rule 23(a)(1). Cunning- 
ham v. English, No. 15033, decided June 10, 1959, slip 
op., 3. This suit is to protect the joint and common rights 
of all that the Fund be not dissipated. There is no demand 
whatever for ‘‘uniquely personal’? recovery. The com- 
plaint alleges that the plaintiffs are representative of their 
class. In all respects, therefore, the complaint conforms 
to the Rule, and this completely destroys appellees’ ob- 
jections. 


That other classes might be pleaded is irrelevant. Those 
who are within this class will be precluded by the judg- 
ment here from relitigating the issues adjudicated in any 
other suit, class or otherwise. Appellees’ belief that an- 
other class would have been more logical or complete, or 
more in keeping with their notions of the relationship 
between a class and the claim it asserts, certainly does not 
alter the applicable legal principles. 


The Rules must be interpreted in a practical way and 
so as to do substantial justice. The class which appellees 
imply would be the only proper class, all eligibles in the 
Fund, is most impracticable and unjust. It is unrealistic 
to expect that ABC and BCW members can practicably 
conduct litigation within the same class. In any event, 





4) 


there are antagonistic interests and rights here. For a 
BCW member may now desire that the resources of the 
Fund be diverted to other uses than those originally in- 
tended and to other beneficiaries other than those who have 
vested rights. And those who participated in or bene- 
fited from the March, 1958, BCW Special Convention may 
be held to have waived their rights by ratification, or 
otherwise to be in a different legal status from the class 
of ABC eligibles. | 





Appellees do not deny or even discuss the difficulties 
inherent in the class they suggest, or the unsoundness of 
their objections to the class pleaded. The essence of their 
position is that no class, in reality, can assert the claim set 
forth in the First Cause of Action. While appellees’ de- 
sire to reach this conclusion is understandable, it is cer- 
tainly not supported or condoned by law. | 





The judicial approach in the very case appellees rely 
on here, Giordano v. Radio Corporation of America, 183 
F.2d 559 (3d Cir.), supports the appropriateness of the 
class of ABC members who are Fund eligibles. The first 
inquiry of the Court there was whether the broadest class 
reflected in the complaint was sufficiently homogeneous so 
that it could really be represented, or whether it was so 
divided in interests and viewpoints that effective repre- 
sentation was impossible; and the Court decided the latter. 
183 F.2d at 560; Gray v. Reuther, 99 F. Supp. 992, 994 
(B.D. Mich.), aff’d, 201 F.2d 54 (6th Cir.). Here, every 
member of the class pleaded has identical interests; there 
is no division or dispute; even appellees can muster no 
objection on this ground. Further, the Court in Giordano 
inquired whether the number and geography involved, 
sixteen individuals in one city in the particular class there 
under discussion, was actually so great that it was im- 
practicable for all to be before the Court, within the mean- 
ing of Rule 23; and the Court decided in the negative. 
Id. at 561. Here, the numbers and geographical dispersal 
pleaded are far more extensive; there is no possible ques- 
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tion that it would be impracticable for all to be before 
the Court; and again, even appellees have naught to say 
on this score. 


In addition, the Court held, as appellees say, B. A, 13, 
that the class was ‘‘too ill-defined and ephemeral in 
makeup’’; so that there would be difficulty in definite iden- 
tification of who was in and who was out of the group. 
But appellees fail to point out that the Court based this 
conclusion on its finding that the class asserted there 
reflected no more than ‘‘fiuid factional groups in a labor 
union.’’ 183 F.2d at 561. Such a group depends upon per- 
sonal opinions which may change at any time; it is dif- 
ficult if not impossible to identify it by objective 
standards. The class here, however, is easily capable 
of objective identification. It depends upon past rights, 
already vested, and disaffiliation action already taken. 
There is no possibility of change; all the facts are fixed ; 
there is no fluidity, and it is readily determinable whether 
any individual is or is not a member of the class. 


C. The First Cause of Action States a Claim for 
Equitable Relief. 


Appellees’ principal argument here, B. A., 14-18, evi- 
dently is two-fold: (1) there can be no equitable relief un- 
less there is a ‘‘trust’’; and (2) there is no “‘trust?’ here 
because affidavits presented by appellees show there has 
been no segregation of funds. As even its statement in- 
dicates, this position is fallacious in many ways. 


First, equitable relief is of course not limited to 
“‘trust”’ situations. The issue in this case, like other 
cases, is whether appellants are entitled to relief on their 
claim under any legal theory. The substance of this case 
is appellants’ rights and the corresponding obligations of 
appellees to have the Fund expended and administered 
strictly in accordance with its admitted restrictions and 
purposes. How to describe or enforce those rights and 
obligations in legal terminology, whether ‘“‘trust?? or 
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‘‘debtor-creditor’? or something else which will be more 
appropriate to the facts which will ultimately be found, 
is ‘‘a mere matter of procedure and has not the importance 
which it once had.’’ 2 Scott on Trusts (2d Ed.) 104. 


Accordingly, the older cases cited by appellees, none| of 
which involves a Union or allegations like those at bar, 
are not in point. Further, Equitable Life Asurance So- 
ciety v. Brown, 213 U. S. 25, upon which appellees chiefly 
rely, admittedly rests on New York Law. B. A., 17. ‘If 
New York law is to be decisive here, it destroys the as- 
sertion that segregation of funds is necessary for the ob- 
taining of appropriate relief. ‘‘The mere mingling of 
funds which are to be devoted to a specific purpose with 
other funds of the depository does not destroy the right 
of the true owners to claim such specific funds.’’ Brown 
v. Spohr, 180 N. Y. 201, 212, 73 N. E. 14,17. In Gearns v. 
Commercial Cable Co., 293 N. Y. 105, 56 N.E. 2d 67, while the 
Court did consider the segregation issue, it considered 
also whether defendant was estopped from raising this 
defense. Jd. at 111-112, 70. The Court decided there was 
no estoppel on the facts of that case. Under appropriate 
circumstances, however, the plaintiff would have secured 
relief despite ‘the lack of segregation. 





On the entire record, ‘‘* * * segregation of funds is only 
one of the many factors to be weighed and considered |in 
ascertaining the true intent of the parties. * * * The inter- 
mingling of funds in itself does not destroy a trust other- 
wise evidenced by the intent of the parties,’’ State v. 
United States Steel Co., 12 N. J. 51, 58, 95 A.2d 740, 744. 
In this decision, the McKey case, cited by appellees, B. A., 
18, was held distinguishable because in that case ‘‘The 
company acted merely as an agent to collect the insurance 
premiums and pay them over to the carrier, and the claim- 
ant, as the insurer was not the beneficiary of a trust agree- 
ment but was a creditor of the company to the extent of 
the premiums thus collected.’? Jd. at 57, 743. McKey, 
further, related only to ‘‘the propriety of a preference 
allowed in a bankruptcy proceeding’’, 299 U. S. at 120, 
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and the characterization in that specialized context involves 
entirely different considerations of policy. 


There can be no doubt that Courts will provide relief 
which will restrict and conform the expenditures and ad- 
ministration of a fund to its proper uses. This is shown 
even in the cases cited by appellees. B. A. 18. Gearns 
has been discussed above. In Fugure v. Mutual Society of 
Saint Joseph, 46 Vt. 362, the Court, while upholding the 
association’s actions there taken in good faith as to a 
certain fund, held that the association ‘‘cannot, indeed, 
pervert its (the funds) contributions to subserve other 
ends and purposes. ...’’ Jd. at 370. Likewise, in Cowles 
v. Morris & Co., 330 Ill. 11, 161 N. E. 150, the Court pointed 
out that ‘‘It is not contended that under the express con- 
tract Morris & Co. did not do all that was required of 
it”. Id. at 21,154. And the Court recognized the general 
rule that ‘‘A trustee is required to perform the trust he 
has undertaken in accordance with its provisions. ...’? Jd. 
at 24-25, 170. 


How far appellees’ actions have interfered with the 
purposes of the Fund is a matter of proof. The cases 
cited by appellees for the truism that equitable relief will 
not be granted if a Court concludes there is no real or 
clear present need for it, B. A., 18-19, arose in and were 
denied on the basis of, completely distinguishable factual 
contexts. Eccles v. Peoples Bank, 333 U. S. 426, involved 
declaratory relief against a public official; and even there, 
a motion to dismiss was denied and the parties evidently 
had made their full factual record. Dunn v. Decca Rec- 
ords, 120 F. Supp. 1 (S. D. N. Y.), was an application for 
temporary injunction, and decided on the inadequacy of the 
factual showing there made for that very special relief 
not involved in the present case. Gainey v. Folkman, 114 
¥. Supp. 231 (D. Ariz.), is a decision after trial. None 
of the cases supports the dismissal of this complaint. 


As the issue thus must be whether the rights and obli- 
gations determined by all the facts to be proved at 
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trial justify the relief requested, the issue of segrega- 
tion of funds is not decisive. To the extent that the facts 
as to segregation are relevant, they were not determined 
below and cannot be adjudicated at this stage of the case. 
The facts are still open to proof despite appellees’ asser- 
tion that ‘‘there has in fact been no physical segregation 
of the Fund.” B. A. 17. The complaint alleges other- 
wise, just as it alleges that the certificates have not been 
received by all eligibles, and just as it expresses and im- 
plies many facts in controversy and conflict with those 
asserted by appellees in their Brief and affidavits. 





Such questions are not to be decided on a motion to dis- 
miss. They are issues of fact which require trying out 
—affording both sides effective and equal opportunity to 
submit evidence, utilize discovery procedures, cross-ex- 
amine, and take advantage of all the procedures and safe- 
guards which the law has established as the appropriate 
method for the definition and resolution of factual con- 
troversies. That such questions are certainly raised | iby 
the allegations of this complaint demonstrate that trial is 
necessary and that appellants should not be precluded from 
presenting their proofs by a dismissal of their complaint. 


I THE SECOND CAUSE OF ACTION SHOULD NOT HAVE BEEN 
DISMISSED. | 


A. The Exhaustion of Remedies Issue Is Irrelevant Legally; and 
Even If Relevant Would Be A Factual Question Requiring 
Trial. 


Although appellees base their prime attack against the 
Second Cause of Action on the cases regarding exhaustion 
of internal Union remedies, B. A., 19-23, they do not dis- 
cuss either the context of those Canes or thei precise hold- 
ings. The plain truth is that the cases cited by appellees 
almost all involved individuals seeking restoration to 
Union membership or office, and are restricted in their 
scope to remedies expressly provided by the Union Con- 
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stitution for that particular situation.* Under the 1956 
BOW Constitution, which was in effect throughout the pe- 
riod referred to in the complaint, for example, the only 
reference to exhaustion of remedies is the final section of 
the Trials and Appeals article, which section reads in 
pertinent part as follows: ‘‘Every member, officer or sub- 
ordinate affiliate against whom charges have been pre- 
ferred and disciplinary action taken shall be obliged to 
exhaust all remedies provided for in this Constitution and 
by the International Union before resorting to any other 
court or tribunal.’’ Art. XX, Sec. 10; blue booklet, 52. 
Obviously, none of appellants is suing as a party against 
whom charges have been preferred and disciplinary action 
taken; certainly none of appellants is seeking readmission 
into BCW office or membership. The only express pro- 
vision for internal remedy is thus utterly inapplicable to 
this case. And there is no basis other than express Union 
Constitutional provisions, and no rationale other than en- 
forcing express agreements, for the holdings relied on by 
appellees. For these reasons this entire issue is clearly 
irrelevant. 


Further, even if the Court should regard the issues relat- 
ing to internal Union remedies as relevant, they obviously 
raise questions of fact which cannot be disposed of on a 
motion to dismiss. Appellees appear to recognize that 
the law is clear that futile remedies need not be pursued, 
for they note that appellants have not claimed that the 
claimed internal remedy of the special convention was 
futile or empty. B. A., 21. Of course not; there has been 
no opportunity for appellants to do so. There is no 
need for any such express allegation in the complaint, and 
that is the only pleading which appellants have thus far 
filed. Appellants believe it is obviously improper to dis- 


* Of the cases cited at B. A., 20, only Durkin v. Murray, 90 F. Supp. 367 
(D. C. D. C.), did not in whole or in part concern Union office or member- 
ship. That case involved expulsion from the CIO, for which the CIO Con- 
stitution had established specific procedures, and these had as yet not been 
completed in their first step, let alone the express appeal procedure. 
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cuss factual issues on this appeal which concerns the dis- 
missal of the complaint. If this issue were now to be con- 
sidered relevant, an indication of the facts which could 
be proved is contained in AFL-CIO President Meany’s 
speech to the Convention meeting which voted to expel the 
BOW, stating that the BCW was engaging in reprisals 
against any members and locals which opposed the cur- 
rent administration, and that the BOW would not ta e 
action to insure that the convention might provide a rea- 
sonably fair and open choice. Exh. D to the Complaint, 
33-36. Appellees do not allege that any safeguards were 
provided as to the manner of election of delegates by the 
local unions to the special convention; and none were pro- 
vided. In sum, the circumstances relating to the conven- 
tion are obviously controverted and complicated issues of 
fact. They cannot be resolved except upon trial. | 








“<* * * (W)hether or not a court will apply the ex- 
haustion rule depends upon the equities of the par- 
ticular case. * * * One must certainly conclude, there- 
fore, that it is not a question that can be decided by la 
motion to dismiss on the basis of stipulation, affidavit 
or statements of counsel.’? Simpson v. Painters Dis- 
trict Council, D.C. D.C. No. 2284-56, 39 LRRM 2131, 
2132. | 


The very fact that appellees find it necessary to argue 
from a factual basis demonstrates that the complaint 
clearly states a claim for relief and that the case should be 
remanded for trial. 


Appellants have already discussed the consequences flow- 
ing from the allegation in the complaint that their depar- 
ture from BCW was coerced. Br., 17-18. There is no 
need to repeat or add to that discussion, other than to 
point out that many facts were alleged which explained 
why there was no alternative to departure. This complaint 
certainly contains no mere conclusions. That certain 
pleadings or papers in the cases cited by appellees, B. A., 
22-23, may have been inadequate or defective on this 
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count does not amend or eliminate any of the hard state- 
ments and cold facts alleged on the face of the particular 
complaint in this case. 


B. Appellants Have Standing to Sue. 


Appellants have made clear the unique nature of this 
suit, which expressly prays that the funds be assigned to 
legitimate Union purposes only and asks for no recovery 
on the basis of individual dominion over any share of 
Union assets. Accordingly, much of appellees’ argument 
here is flailing at the straw man that these are individual 
recoveries in the traditional sense. B. A., 23-25. Such is 
obviously not this case. 


Appellees seem to have confused the question of stand- 
ing on the one hand with the questions of a substantive 
claim or the ultimate merits of that claim on the other. 
B. A., 23-25. Whether or not ABC has a ‘‘claim,’’ B. A., 
25, is a different question from whether ABC has standing 
to assert whatever claim the substantive law sanctions. 


To attack the claim under the heading of standing is to 
confuse two separate legal concepts. 


The Supreme Court has recently pointed to this very 
distinction which appellees have so flagrantly disregarded. 
In Chicago v. Atchison, T. & S. F. R. Co., 357 U. S. 77, 83, 
where Transfer (substitute appellees) was objecting to 
the standing of Parmelee (substitute ABC and the Locals), 
the Supreme Court declared: ‘‘It is enough, for purposes 
of standing, that we have an actual controversy before 
us in which Parmelee has a direct and substantial personal 
interest in the outcome. * * * It seems to us that Transfer’s 
argument confuses the merits of the controversy with the 
standing of Parmelee to litigate them. Cf. Bell v. H ood, 
327 U. S. 678.” Here certainly there is an actual con- 
troversy, cf. Evers v. Dwyer, 358 U. S. 202; and ABC and 
the Locals, as well as the members, have a direct and sub- 
stantial personal interest in the outcome. 
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C. Dismissal of the Complaint Was Entirely Improper. 


In large degree, the argument of appellees under 
this heading would again appear to be based on issues of 
fact which cannot be disposed of on this appeal. Appellees 
refer, for example, to internal remedies, and to the equi- 
ties under the circumstances alleged. B. A., 25-28. But 
these obviously require trial and not dismissal of a com- 
plaint. 





So far as the rest of the argument is concerned, B. A. = 
28-31, appellants believe there is no effective answer as- 
sayed to the discussion in Br., 15-28. In schism cases, the 
ultimate purpose of the Court, whatever the context, gen- 
erally has been to further the legitimate and honorable 
purposes of the original organization. This is what ap- 
pellants seek and this is in accord with the Reseousiiibines 
and powers of a Court of Equity. 


This Court has itself recently reaffirmed these paneiples 
in English v. Cunningham, No. 14893, decided June 10, 
1959. In reviewing a detailed and complicated Order re- 
lating to the internal affiairs of the Teamsters Union 
this Com citing many authorities, held: ‘The court thu 
exercised its power to cope with a complicated situatio: 
affecting 1,500,000 union members. The latitude availabl 
to a court of equity in adapting its relief to the exigencie 
of a case is broad.’’ Slip. op., 3. The Court could tak 
whatever action was appropriate ‘‘to assist in bringin! 
the litigation to a solution consistently with the right 
and duties of the parties.’? Ibid. In accordance with thi 
unequivocal holding, there can be no doubt of the jurisdi¢ 
tion and power of the District Court in this case, no doub 
whatever of the propriety and availability of judicial re- 
lief on this complaint alleging gross misuse of Union funds 
and procedures, and praying for equitable relief appro- 
priate to the particular circumstances. 


eRe a ee eae 


The complaint in this case can fairly be read as alleg! 
ing that appellees have acquired dominion over other peo- 
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ples’ property under fraudulent representations, which ap- 
pellees concede would be proper allegations clearly requir- 
ing trial. B. A., 28-29. The gravamen of the claim is 
that appellees obligated themselves to expend these funds 
in certain ways only, and that the funds were made avail- 
able to them only on the basis of those obligations; but 
that they betrayed those obligations. This certainly cor- 
responds in fact to the verbalizations used by appellees to 
attempt to explain away the cases cited by appellants. 
The complaint clearly alleges the acquiring of ‘‘the prop- 
erty of another person by fraud or duress or other wrong- 
doing,’’ B. A., 28, as appellees summarize the constructive 
trust cases, and also ‘‘fraudulent acquisition,’’ as appel- 
lees summarize Chalghian v. International B. of Team- 
sters, 114 N. J. Eq. 457, 169 Atl. 88. B. A., 29, n. 23. In 
these cases, as in Local No. 11, etc. v. McKee, 114 N. J. Eq. 
509, 169 Atl. 351, B. A., 29 and Br., 22, Equity provided 
whatever relief was appropriate under the circumstances, 
in order to prevent unjust enrichment and to provide for 
the proper future use of the funds and assets involved. 
Precisely the same relief is sought by appellants in this 
case. 


Whether this is a case where the relief should be 
granted of course cannot be determined until the trial. 
The allegations of the complaint are clear and call for the 
intervention of a Court of Equity. They are not subject to 
dismissal without affording appellants an opportunity to 
prove them. 


D. This Court Need Not Change the Law to Reverse the District 
Court. 


Yet again, much of appellees’ argument on this point, 
B. A., 31-38, consists of assertions of fact, as to what 
could be proved in this case and other cases; and such 
discussion is entirely premature and inappropriate on this 
appeal from the dismissal of the complaint. The extent 
to which the facts which will be proved are unique and 
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require the intervention of Equity are matters which ¢an 
be determined and decided only upon a trial. Only the 
allegations of the complaint are in issue here, and neve pre 
clear and sufficient. 


That the money will go to ABC, rather than to me 
lants individually, B. A., 32-33, demonstrates that the re- 
covery sought i is dedicated to a particular purpose, honest 
trade unionism within the family of American Unions, 
and is not the type of suit by disgruntled members, seek- 
ing individual and unqualified dominion over association 
assets, which appellees imply in other portions of their 
Brief. What might happen in other cases conjured | by 
appellees is irrelevant. The only issue here is whether 
proofs can be made in this particular case to justify relief 
assuring that money contributed for specified purposes will 
be utilized for those purposes exclusively and will not un- 
justly enrich those who have demonstrated lack of character 
and standing to be faithful to those purposes. | 


The exposure by the Senate Committee, as well as the 
expulsion from AFL-CIO, B. A., 33-35, are part of the 
factual background which explains why appellants were 
forced to leave the BCW and why they pray the Court) to 
recognize the necessity for their actions and not unjustly 
enrich the BCW for its own corruption. Again, what the 
particular facts will be in this case, whether the Court 
will ultimately decide that appellants were justified and 
coerced, and will conclude that the relief prayed for is ap- 
propriate under the circumstances, are all questions which 
cannot possibly be answered at this time, but must await 
trial. Appellees are arguing on the basis of general as- 
sumptions and assertions of fact which are wholly unsup- 
ported by the record. Such arguments cannot support the 
dismissal of a complaint. 


To say that appellants do not allege that BCW has sti 
doned the principles of its Constitution, B. A., 36, is to 
misread the entire basis of the complaint. The funda- 
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mental principles of that Constitution, Unionism of integ- 
rity within the AFL-CIO, have been betrayed; these are 
the express allegations. To contend that there were inter- 
nal remedies, B. A., 36, is again to refer to a question of 
fact which cannot be decided until trial. See pp. 10-11, 
supra. 


The issue of being ‘‘forced’’ out, B. A., 37, was fully 
discussed in our principal Brief. Br., 17-18. It may 
be reiterated that the allegations of the complaint make 
the issue an objective one in the sense that Union mem- 
bers of integrity would not have any alternative, under 
the objective facts, but to do what appellants did. It is 
not a question of subjective feeling any more than negli- 
gence is. The issue is what should have been done by rea- 
sonable Union members, dedicated to the principles of their 
own Union, who had discovered that those principles were 
being betrayed; and after strenuous and prolonged efforts 
at internal reform, had concluded that there was no prac- 
tical possibility of effectuating any internal housecleaning 
or any restoration of AFL-CIO affiliation. That is the 
issue presented by this complaint. It is a standard which 
appellants can and will satisfy by their proofs at the trial. 


Il. DISMISSAL AS TO APPELLEES CROSS AND OLSON IS 
INAPPROPRIATE. 


Appellees Cross and Olson are no strangers to the facts 
alleged in the complaint. As appellees themselves recog- 
nize, ‘*The complaint refers to alleged misconduct by ap- 
pellee Cross as President of BCW.’”’ B. A., 38. Appellee 
Cross is, indeed, as the proofs will make evident, the prin- 
cipal architect and administrator of the corruption alleged 
in the complaint. 


He and appellee Olson are the two chief International 
Officers of the BCW. The relief requested obviously is 
relief against them, in their official BOW capacities. 
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Further, the question of the propriety of schonel of 
these appellees, personally, as Union officers, and the legal 
remedies appropriate to any of their misconduct which ¢an 
be proved at the trial, clearly involves questions of law 
and fact common to appellee BOW. Their joinder is thus 
appropriate under Rule 20(a), set out in Br., 45-46. There 
is no reason for dismissal as to the added appellees. | 


IV. THE DISTRICT COURT ERRED IN GRANTING THE MOTION TO STRIKE. 


It is necessary to add only two comments on this point to 
the discussion in Br., 34-36. One is that appellees them- 
selves have found it necessary to refer to the facts of Sen- 
ate investigation and AFL-CIO expulsion, which are the 
facts involved in these Exhibits. B.A., 21, 33-35. Thus 
their pertinency to the case is reaffirmed. The other is the 
inconsistency of appellees in basing their case in such large 
measure on their own affidavits, while insisting that appel- 
lants’ Exhibits be stricken. There is no more or less dif- 
ficulty in pleading to or opposing these Exhibits than ap- 
pellees’ affidavits. If the Exhibits were attached to affi- 
davits, would that make them more or less proper to be 
included within the official record of this cause? Their 
materiality would appear to be the decisive issue and ? 
that there is no room for doubt. 





V. IN RULING ON A MOTION TO DISMISS, THE ALLEGATIONS OF i 
COMPLAINT MUST BE TAKEN AS TRUE, INCLUDING EVERY 
SONABLE INFERENCE, AND THE MOTION MAY NOT BE GRANTED 
UNLESS THERE IS NO SET OF FACTS WHICH CAN POSSIBLY BE 
PROVED UNDER THE ALLEGATIONS OF THE COMPLAINT WHICH 
COULD SUPPORT THE AWARD OF LEGAL RELIEF. | 

What is truth, on a motion to dismiss? Are the allega- 
tions of the complaint to be considered as true, in accord- 
ance with the legal principles set forth in the above heaid- 
ing; or are the factual assertions by defendants to be 
accepted, before trial and without proof? The answer 
should be obvious, but the parties are in disagreement. 

Appellants have given the former answer, expressly and 
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directly, in establishing the error of the District Court. 
Br., pt. I A, 1415. Appellees have given the latter an- 
swer, tacitly and covertly; they actually are attempting to 
persuade this Court to sustain the dismissal on the basis 
of affidavits submitted by them, which there has been on 
opportunity to subject to trial or discovery or opposi- 
tion, and which the District Court did not consider. As 
we have seen, appellees rely almost exclusively on these 
affidavits to make two principal contentions: that the First 
Cause of Action does not state a claim for equitable re- 
lief; and that the Second Cause of Action is barred because 
of appellants’ failure to exhaust the claimed internal 
Union remedies. B. A, pts. I C, II A, 1423. 


That appellees have found affidavits indispensable to 
their argument highlights the fact that the complaint cer- 
tainly meets the test that it ‘‘give the defendant fair no- 
tice of what the plaintiff’s claim is and the grounds upon 
which it rests.’? Conley v. Gibson, 355 U. S. 41, 47. That 
is all a complaint must do; there is ‘‘liberal opportunity 
for discovery and the other pretrial procedures estab- 
lished by the Rules to disclose more precisely the basis of 
both claim and defense and to define more narrowly the 
disputed facts and issues.’’ Jd. at 47-8. There is the 
trial, the only regular legal procedure for the ultimate 
resolution of disputed issues of fact. 


The Supreme Court has made clear, in Conley v. Gibson, 
that it is reversible error to determine legal questions, on 
either a motion to dismiss or summary judgment, ‘‘on the 
basis of facts as they are broadly asserted to be rather 
than what they are or may be found to be. * * * By the 
very nature of this complaint, stated as it is in the broad 
language permitted by the rules, far from showing the 
absence of controversy, it reflects on its face that many 
questions of fact are open and still undisclosed.’’ De- 
mandre v. Liberty Mutual Insurance Company, 264 F.2d 
70, 72 (5th Cir.) (emphasis in original). 
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The Supreme Court has reaffirmed these principles since 
the Conley case. In Glus v. Brooklyn Eastern Terminal, 
309 U. S. 231, the plaintiff-petitioner was relying on an 
equitable doctrine, there estoppel, just as appellants are 
relying upon equitable doctrines in this case. The Court 
reversed a dismissal, pointing out that vagueness in the 
complaint is no ground for dismissal and holding that the 
allegations merited trial. ‘‘Whether petitioner can in fact 
make out a case calling for application of the doctrine of 
estoppel must await trial.’? 359 U. S. at 235; Aldridge v. 
States Marine Corporation of Delaware, 265 F.2d 504, 557 
(9th Cir.). | 


On this appeal the Court is ‘‘passing now upon the suf- 
ficiency of the complaint and not the proof to support it.?? 
Darnell v. Markwood, 95 U. S. App. D.C. 111, 114, 290 
F.2d 374, 376. | 





VI. THE ALLEGATIONS OF THE COMPLAINT REQUIRE TRIAL 

In its statements of the two Causes of Actions involved, 
this complaint is clear and complete. There is no mystery 
as to the allegations. There is no doubt as to the import 
and gravity of the issues involved. The complaint charges 
the basest derelictions of fiduciary and contractual duties 
by appellees. It plainly charges wilful misappropriation 
of assets and funds, in general and with specific regard 
to the Death Benefits Fund. It unequivocally asserts that 
appellees obtained these funds only pursuant to the under- 
lying compact and understanding that they would be used 
for Union purposes only, for legitimate, honorable Union- 
ism, within the Federation family; that appellees unscrupu- 
lously betrayed these purposes; that appellant members 
and locals endeavoured to obtain internal reform, but that 
appellees made it unmistakably clear that they would not 
tolerate any effective cleanup; that the BOW was adjudged 
guilty of corruption by its sister Unions and was expelled 
from AFL-CIO; that there was no alternative to the for: 
mation of appellant ABO, if appellant members and locals 


i 
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were to avail themselves of Unionism of integrity and in 
affiliation with the AFL-CIO in this industry. Accord- 
ingly, relief under the First Cause of Action is neces- 
sary to prevent the spoliation and encumbrance of the 
Death Benefits Fund. Recovery under the Second 
Cause of Action to the ABC is the only equitable result 
which will prevent unjust enrichment and reward for 
Union corruption, and enable the assets involved to be 
expended and applied for proper Union purposes as they 
were intended. To affirm a holding that these allegations 
are not sufficient to merit trial in a Court of Equity is, 
we respectfully suggest, to negate the very function and 
name of Equity. 


Under the complaint, the issue of Union corruption, of 
what rank-and-file members may do effectively to combat 
it, is before the Court. There is a genuine public interest 
in this action. These are the facts, however much appellees 
may squirm at their mention. 


Appellant members and locals were confronted by a con- 
flict between conscience and material advantage. There 
would have been no occasion for this suit for equitable 
relief to confine the expenditure of Union funds to honor- 
able and proper purposes, if these appellants had done 
nothing in the light of the exposures of corruption within 
the BCW. The easiest way to material advantage would 
have been to tolerate corruption, or at least to abandon the 
fight against corruption once internal reform was shown 
impossible. What was done, the fight within the BCW 
and the formation of appellant ABC, was obviously not 
done for material advantage. It was done because of the 
profound need and implacable desire for honorable Union- 
ism in affiliation with the AFL-CIO. It was done at the 
imperative of conscience. 


This suit is to redress the subsisting imbalance between 
conscience and material advantage. The interests in the 
Fund and the portions of the assets of those who were im- 
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pelled to fight corruption stand now to the unjust enrich- 
ment of those who practiced and championed corruption. 
Only if it is equitable to approve this result can the judg- 
ment below be affirmed. Only if it is lawful that those 
who are ready and able to prove these clear, grave and 
particularized allegations be denied any such opportunity 
can the judgment below be affirmed. If the thrust of the 
law is entirely otherwise, as we believe has been demon- 
strated, the judgment below cannot survive. | 








CONCLUSION 


For the reasons set forth herein and in the Brief for Ap- 
pellants, this Court should reverse the Orders of the Dis- 
trict Court and remand the ease for trial. | 


Respectfully submitted, 


Henry Katser 
GERHARD VAN ARKEL 
Isaac N. Groner 
Attorneys for Appellants. 
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JOINT APPENDIX 


[Filed Apr. 28, 1958] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 1088-58 


American Bakery ann ConFECTIONERY WoRKERS’ INTERNA- 
TionaL Union, AFL-CIO, on behalf of itself and its mem- 
bers and locals, | 

1711 Connecticut Avenue, N.W. | 





Washington 9, D. C. | 
Dantet E. Conway, individually and on behalf of all others 


similarly situated, | 


Curtis R, Sms, individually and on behalf of all others 
similarly situated, 


Jon C. De Concrnt, individually and on behalf of all others 
similarly situated, 


Amos Mittrr, individually and on behalf of all others simi- 
larly situated, | 


AxcuHiE E. Goopman, individually and on behalf of all others 

similarly situated, | 

1711 Connecticut Avenue, N.W. 
Washington 9, D. C. 


Locat 1, American Bakery AND CONFECTIONERY Workers’ 
Tenino Union, AFL-CIO, individually and * 
behalf of all others similarly situated, | 

2719 North Wilton Avenue | 
Chicago 14, Illinois | 


Loca 6, AMERIcAN Bakery aND CONFECTIONERY WoRKERS| 
IntERNaTIONAL Union, AFL-CIO, individually and on 
behalf of all others similarly situated, 

933 North Broad Street 
Philadelphia 23, Pennsylvania 
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Locat 24, AMERICAN BAKERY AND CONFECTIONERY WORKERS’ 
InternaTionaL Union, AFL-CIO, individually and on 
behalf of all others similarly situated, 

California Hall 
601 Polk Street 
San Francisco 2, California 


Locat 60, AMERICAN BaKERY AND CONFECTIONERY WORKERS’ 
InternationaL Union, AFL-CIO, individually and on 
behalf of all others similarly situated, 

501 Forsyth Building 
86 Forsyth Street, Northwest 
Atlanta, Georgia, Plaintiffs. 


Bakery AND CONFECTIONERY WorKERS’ INTERNATIONAL 
Union oF AMERICA, 
1145 19th Street, N.W. 
Washington 6, D. C. 


James G. Cross, individually and as International President 
of Bakery and Confectionery Workers’ International 
Union of America, 

Peter H. Otson, individually and as International Secre- 
tary-Treasurer of Bakery and Confectionery Workers’ 
International Union of America, 

1145 19th Street, N.W. 
Washington 6, D. C., Defendants. 


Complaint 
First Cause of Action 


1. This cause of action is for an accounting and an 
injunction against unlawful encumbrance and misappro- 
priation of the Bakery and Confectionery Workers’ Inter- 
national Union of America Sick and Death Benefit Fund 
(hereinafter called ‘‘Fund’’) which is permanently and 
irrevocably earmarked for particular purposes and vested 
in certain beneficiary members. 
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2. Jurisdiction is based upon Title II, Section 306, 
District of Columbia Code, 1951 Edition. The amount in 
controversy, exclusive of interest and costs, exceeds the 
Sum or value of three thousands dollars ($3,000). The 
proper and legitimate value of the Fund is approximatel 
two million, eight hundred thousand dollars ($2,800,000). | 


3. Plaintiff American Bakery and Confectionery Work- 
ers’ International Union (hereinafter referred to as 
‘“‘ABC’’), is an unincorporated association, a trade union 
with jurisdiction over employees in the bakery and con- 
fectionery and allied industries. It operates throughout 
the United States and has its principal headquarters within 
the District of Columbia. ABC is affiliated with the Ameri- 
can Federation of Labor and Congress of Industrial 
Organizations (hereinafter referred to as ‘AFL-CIO’’). 
ABO’s present membership is approximately 7 5,000 and is 
steadily expanding. | 


| 

4. Plaintiff Locals 1, 6, 24, and 60, ABC, are each and all 
local unions chartered by and affiliated with ABC and con- 
sisting of ABC members. Local 1 is located in Chicago, 
Illinois; Local 6, Philadelphia, Pennsylvania; Local 24, 
San Francisco, California; and Local 60, Atlanta, Georgia. 
Said plaintiff Local unions are referred to hereinafter as 
‘‘local plaintiffs.’ | 


5. Plaintiff Daniel E. Conway is the President and 
Secretary-Treasurer, plaintiff Curtis R. Sims is Assistant 
to the President, plaintiff John C. De Concini is Executive 
Vice President and plaintiffs Amos Miller and Archie 
Goodman are Vice Presidents, and all are members of ABC; 
Said plaintiffs are referred to hereinafter as ‘“‘individua 
plaintiffs.”” The individual plaintiffs were and are each 
and all duly eligible and qualified participants and bene- 
ficiaries in the Fund. 








6. Defendant Bakery and Confectionery Workers’ Inter- 
national Union of America, (hereinafter referred to as 
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‘¢BOW’’) is an unincorporated association, a labor organi- 
zation operating in the bakery and confectionery and allied 
industries in the United States and Canada. Defendant 
James G. Cross is the International President and Defend- 
ant Peter Olson the International Secretary-Treasurer of 
BCW. The principal headquarters of BCW, in which are 
the offices of defendants Cross and Olson, is located in the 
District of Columbia. 


7. On December 12, 1957, AFL-CIO expelled BCW for 
the sole reason that BCW was dominated or substantially 
influenced by corrupt influences ; and on that date, ABC was 
formed, and applied for and received a charter from the 
AFL-CIO. The locals and the members of ABC were 
formerly affiliated with BCW and changed their affiliation 
through membership action in the locals, solely because of 
BCW’s corruption and expulsion. 


8. ABC is suing on its own behalf and on behalf of its 
individual members and locals as well. The number of 
members and of locals of ABC is so numerous as to make it 
impracticable to bring them all before the Court. ABC, the 
individual plaintiffs and the local plaintiffs fairly insure 
the adequate representation of the interests of the entire 
class of ABC members, and of all such members who were 
duly eligible and qualified beneficiaries and participants 
in the Fund. ABC and the local plaintiffs fairly insure the 
adequate representation of the interests of the entire class 
of ABC locals. 


9. The Fund had been operative for many years prior to 
1956, as a special and segregated fund or trust, to be 
devoted to and expended only for the purpose of providing 
stated sickness and death benefits to certain BCW members 
who were subject to special eligibility requirements and 
made specified payments, separate from and in addition to 
their regular membership dues payments, into the Fund. 





5 


10. On or about October 30, 1956, a Regular BOW Con- 
vention took the following action regarding the Fund: | 


‘*(1) Contributions to the fund cease as of February 28, 
1957. | 


(2) Sick benefits will cease as of that date, except with 
respect to persons currently receiving them, such 
persons will continue receiving the benefits to which 
they are entitled, for the duration of their current 
illness, but not longer than the 14-week limitation to 
which they are entitled. 





(3) Interest earnings on the fund will be retained by 
the union to cover its administration expenses. 


(4) All available money remaining will be used to pay 
death benefits, including wives’ benefits. 


(5) The payment of death benefits will be based on the 
years of membership as of the date of February 28, 
1957. | 


(6) These benefits will be payable until the moneys in| 
this fund are exhausted.” ! 


11. The purpose and the effect of the action alleged in 
the preceding paragraph was permanently and irrevocably: 
to vest in each participating member, as of the specified 
date, the specified benefits; and permanently and irre-| 
vocably to dedicate and earmark and impress the Fund 
with a trust to be used for such benefits exclusively and for 
no other purpose whatsoever. | 





It was also understood that BCW would provide each 
such member with a certificate which would signify such 
member’s rights. A copy of the certificate form which has| 
been used for this purpose is attached hereto as Exhibit A| 
and incorporated herein. That certificate recites, inter alta, 
that by the 1956 BCW Convention action, ‘‘the monthly per | 
capita payments to the Sick and Death Benefit Fund were! 
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discontinued, and all death benefits from the Sick and Death 
Benefit Fund were continued for eligibles to the extent of 
the remaining assets of the Fund. Commencing March 1, 
1957, all assets in the Sick and Death Benefit Fund as of 
that date will continue to be used, until wholly exhausted. 
Payments to such beneficiaries will be made in accordance 
with the following schedule, to the extent that sufficient 
assets remain in the fund...’’ 


12. In violation of its contractual and fiduciary obliga- 
tions to maintain the Fund inviolate and whole for the 
specified purposes for which it was dedicated, the defend- 
ants have: 


(1) Purported to subject the Fund to other uses and 
purposes, by action at a Special BCW Convention, at which 
none of plaintiffs or the classes they represent was or could 
have been represented, on or about March 5, 1958, which 
action provides that monies ‘‘can be permanently trans- 
ferred from one fund to another.” The intended purpose 
was that the Fund be diverted to recipients and BCW 
creditors for whom it was never created and in addition that 
such depletions of the Fund would never be restored. 


(2) Failed to provide certificates of eligibility to certain 
members, including the individual plaintiffs. On informa- 
tion and belief, a substantial number and proportion of 
such members have no received certificates. 


(3) Delayed the payment of certain death benefits claims. 


13. Unless there is an accounting and injunction, BOW 
will continue and expand its misappropriation of the Fund, 
to the irreparable damage of the beneficiaries thereof. 
There is no adequate remedy at law. 


WHEREFORE, plaintiffs pray that: 


1. A judgment be entered requiring defendants to comply 
with the terms of the 1956 vesting action; to restore to the 
Fund all the monies which have been diverted to any pur- 
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poses or uses other than the provision of the stated 
benefits; to segregate the Fund from other funds, accounts 
or property of BCW;; to require prompt and lawful settle- 
ment and payment of all claims; and to provide each bene- 


ficiary member in the Fund with an eligibility certificate. ! 


2. An order be entered requiring an accounting of the 
Fund, from March 1, 1957 to the present time; to ascertain, 
as part of such accounting, how much of the Fund has been 
misappropriated by diversion to purposes and uses other 
than the provision of the stated benefits; and to refer the 
matter to the Auditor of the Court to make such accounting. 


| 

3. An injunction be entered enjoining defendants and 
their officers, agents, servants, employees, and attorneys, 
and all persons in active concert or participation with them, 
from misappropriating or diverting any funds, assets, 
property or resources of the Fund, or applying or expend- 
ing any of same for any purposes or uses other than the 
provision of the stated benefits, or from encumbering any 
funds, assets, property or resources of the Fund with any 
pledge, lien, mortgage, or any other arrangement or trans- 
action, or taking any other action which shall directly or 
indirectly diminish, dilute or encumber the Fund, or impede 
or weaken it in any way in the fulfillment of the Dumposes 
for which it was established. 


4, An order be entered granting plaintiffs the right of 
access to and inspection of the books and records of the 
Fund. | 


5. The order be entered shall provide such other and 
further relief as may in the premises seem proper and : 
to this Court. 


Second Cause of Action 


14. The allegations of paragraphs 1-8, inclusive, are 
incorporated herein as though repeated in full. This cause 
of action is for the establishment and enforcement of a con- 
structive trust to plaintiffs’ benefit for an aliquot share of 








8 


the assets of BCW, in order to prevent the unjust enrich- 
ment of defendants and to accomplish equity and right on 
behalf of plaintiffs. 


15. As used in this Second Cause of Action, ‘‘assets of 
BCW”’ refers to all funds, assets and property of BOW, 
other than those properly belonging, accruing or dedicated 
to the Fund. The proper and legitimate value of the assets 
of BCW is approximately three million dollars ($3,000,000). 


16. The assets of BCW were created solely by the dues 
and other payments of the individual members and were 
entrusted to BCW solely and exclusively for the pursuit 
and accomplishment of legitimate and honorable trade 
union purposes. 


17. The basic compact between BCW and its members 
and locals, and the essential fiduciary duty owed by BCW 
to its members and locals included the following: 


(A) The officers of BCW would comport themselves in an 


ethical and responsible manner, consistent with the require- 
ments and standards of trade union principles and accepted 
morality ; and 


(B) The assets of BCW would be utilized solely for 
legitimate and honorable trade union purposes and the 
welfare and betterment of the membership as a whole. 


Article XXII, Section 2, of the BCW Constitution 
specifies that ‘‘The International per capita payment and 
all other income derived by the International Union shall be 
applied for the general objectives of the International 
Union and all costs and expenses related thereto, and shall 
be disbursed as provided for in this Constitution.” The 
objectives of BOW, as set forth in Article I, Section 2, of its 
Constitution, are rigidly confined to legitimate trade union 
aspirations and purposes, including organization, improve- 
ment of the standard of living and working conditions of 
the membership, and joining for common objectives with 
other labor unions and confederations. 
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18. BCW was one of the unions participating in the 
Founding Convention of the AFL-CIO in December, 1955, 
and pledged itself to abide by the AFL-CIO Constitution. 
Prior to its expulsion from AFL-CIO, BCW was afforded 
and availed itself of every opportunity within the AFL-CIO 
to present its case, defend itself against the charge of hav- 
ing violated the AFL-CIO Constitution and to oppose’ its 
expulsion as corrupt. | 


19. An object of the AFL-CIO, set forth in Article II, 
Section 10, of its Constitution, is ‘‘To protect the labor 
movement from any and all corrupt influences * * * andj all 
others who are opposed to the basic principles of our 
democracy and free democratic unionism.’’ Article VII, 
Section 7, of the AFL-CIO Constitution declares, ‘‘It is a 
basie principle of this Federation that it must be and 
remain free from any and all corrupt influences . .).’’ 
Article XIII, Section 1 (d), refers to ‘‘the Constitutional 
determination of the Federation to keep the Federation free 
from any taint of corruption...” | 


20. BCW has breached the fundamental terms and con- 
ditions of its compact and understanding, its trusteeship 
and its fiduciary duties, in that it has been corrupt and 
dominated by corrupt influences; has misappropriated the 
assets held by it in trust for corrupt, improper and unlawful 
purposes; has wilfully refused to eliminate corruption and 
corrupt influences and to comply with the directives of the 
AFL-CIO to do so; and, accordingly, has been expelled 
by the AFL-CIO. | 


21. The corruption and violations of BOW, as alleged in 
the preceding paragraph, became known to the member- 
ship of BCW and to the public as a result of an open 
Congressional investigation, and of action by the AFL-CIO. 
Hearings before the Select Committee of the United States 
Senate on Improper Activities in the Labor or Manage- 
ment Field were held on June 6, 7, 18, 19, 20 and July 16 and 
17, 1957, culminating in an Interim Report by said Com- 


| 
| 
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mittee issued on March 24, 1958, which included the follow- 
ing findings: 


‘‘Stewardship is, in fact, a misnomer for the Cross 
brand of administration, for it implies accountability, 
of which the bakers have had less and less, to the 
vanishing point, since Cross took over in 1953. In its 
place they have had double-talk and dishonesty ; their 
constitution has been abused and perverted; their hard- 
earned funds have been plundered; tyrannical and 
swindling trusteeships have crushed their local free- 
doms. * * * 


‘The committee notes with satisfaction that subse- 
quent to its hearings the AFL-CIO expelled the Cross 
union on charges of corruption. * * * The price is a 
heavy one for the bakers to pay, but only by such 
drastic action can the decent rank and file come to a 
full realization of their betrayal.’’ (Pages 128, 131). 


A copy of the transcript of said hearings is attached 
hereto as Exhibit B, and of said Interim Report as Exhibit 
C, and each is incorporated herein. 


The Second Constitutional Convention of the AFL-CIO 
on December 9, 1957, approved the report of its Appeals 
Committee, upholding the action of the AFL-CIO Executive 
Council and the AFL-CIO Ethical Practices Committee in 
finding, after full investigation and hearing, that the BCW 
‘is dominated or substantially influenced by corrupt in- 
fluences,’’? and in recommending expulsion of BCW. A 
copy of the Convention proceedings relating to said Com- 
mittee Report is attached hereto as Exhibit D and is in- 
corporated herein. 


22. By the corruption and violations heretofore alleged, 
defendants made it impossible for those who remained 
faithful to the basic principles of the BCW, the AFL-CIO 
and American trade unionism, to remain members of BCW. 
While the disaffiliation of the individual and local plaintiffs 





u ! 





from BOW and their formation of and affiliation with ABC 
was voluntary in form, in substance it was forced and made 
necessary and inevitable by the unconscionable and corrupt 


course of conduct of the BCW. | 


23. If BCW maintains dominion and possession over 
plaintiffs’ share of the assets, BCW will be unjustly en- 
riched. BOW will have plaintiffs’ share of the assets with 
which to continue or expand, at their election, the very 
course of conduct which directly caused and necessitated 
plaintiff’s disaffiliation from BCW, AFL-CIO’s expulsion 
of BCW as corrupt, and the public condemnation and ig 
grace of BCW. 


24. Faithful adherence by rank and file members to the 
basic principles and objects of BCW, AFL-CIO and trade 
unionism should not entail loss of their rights in the assets 
of BCW. ABC has the honorable and legitimate standing, 
but BCW has proved itself an unfit and unworthy trustee, 
to insure that the interest of said rank and file members in 
the assets of BCW will be preserved and that an aliquot 
share of said assets (as hereinafter defined) will be devoted 
entirely to the achievement and maintenance of legitimate 
and honorable trade unionism for plaintiff members and 
locals within the family of American labor. Under the 
circumstances alleged herein, Equity requires that ABC 
receive an aliquot share of the assets of BCW. | 


WHEREFORE, Plaintiffs pray that: 





1. An order be entered requiring an accounting of the 
assets of BCW for whatever period shall be necessary, to 
ascertain how much of the assets have been misappro- 
priated, by defendant Cross or by any other person; and to 
refer the matter to the Auditor of the Court to make such 
accounting. | 


2. A judgment be entered requiring BCW to pay to ABC 
so much of BCW’s assets as shall be the aggregate of each 
local’s membership aliquot share of the proper and lawfal 
value of the BCW assets—the aliquot share of the total 
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BCW assets for each local shall be the same as the share 
or proportion which the membership of the local bore to 
the total BCW membership—as computed and evaluated 
in the accounting, as of the date of the local’s disaffiliation 
from BOW and affiliation with ABC. 


3. An order be entered appointing the Auditor or a 
Master, subject to the order of this Court, to determine the 
proper aliquot share of each local and to carry out in all 
other respects the terms, conditions and purposes of this 
order. 

4. The order to be entered shall provide such other and 
further relief as may in the premises seem proper and just 
to this Court. 


Henry Kaltser 
GeRHARD Van ARKEL 
Isaac N. GRONER 
1701 K Street, N. W. 
Washington 6. D.C. 
Attorneys for Plaintiffs. 


Affidavit 
DISTRICT OF COLUMBIA: ss: 


DANIEL E. CONWAY, being duly sworn, deposes and 
says that he is President and Secretary-Treasurer of the 
American Bakery and Confectionery Workers’ Internation- 
al Union, AFL-CIO; that he has read the foregoing com- 
plaint and knows the contents thereof, and that the same is 
true to his own knowledge, except as to those matters stated 
to be alleged upon information and belief, and that as to 
those matters he believes them to be true. 

Dante, E. Conway 
Subscribed and sworn to 
before me this 28th day of 
April, 1958. 
JosePx Z. Lins 
Notary Public, D.C. 


My Commission expires March 31, 1960. 
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Motion to Dismiss Complaint | 
The defendants move to dismiss the complaint for the 
following reasons: | 


A. Count One 


1. The complaint fails to state a claim upon which relief 
can be granted on behalf of plaintiff American Bakery and 
Confectionery Workers International Union and plaintiff 
Locals 1, 6, 24, and 60 (ABC), in that they are not proper 
parties to this action within the meaning of Rule 17; the 
group they purport to represent does not constitute a class 
within the meaning of Rule 23; and even if it does, said 
plaintiffs are not adequate representatives of the class, | 








2. The complaint fails to state a claim on behalf of the 
individual plaintiffs in that the group they purport to 
represent does not constitute a class within the meaning of 
Rule 23(a). | 


| 

3. Plaintiffs fail to allege facts sufficient to establish a 
claim for an accounting or for any other equitable relief 
with respect to the Sick and Death Benefit fund. | 


4. Plaintiffs fail to allege facts sufficient to show an 
basis for the intervention of equity to enter an order re- 
quiring prompt and lawful settlement of all claims and 
directing defendants to provide eligibility certificates. 


9. The complaint fails to state a claim upon which relie’ 
can be granted against defendants Cross and Olson. 


B. Count Two 


1, The complaint fails to state a claim on behalf of plain- 
tiff ABC and the plaintiff Locals in that they are not proper 
parties to this action within the meaning of Rule 17 and 
are not adequate representatives of the class they purport 
to represent. 





2. Plaintiffs fail to state a claim upon which relief can be 
granted. ! 
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3. Plaintiffs are barred from relief in that they failed to 
exhaust their internal remedies within the Bakery and 
Confectionery Workers International Union of America 
before seeking relief in court. 


4. The complaint fails to state a claim upon which relief 
can be granted against defendants Cross and Olson. 


Attached to, and in support of this Motion to Dismiss, are 
affidavits of Richard E. Ashby and Peter H. Olson, A 
memorandum of points and authorities in support of the 
Motion is also attached. 

ABRAHAM J. Harris 
JouNn V. Lone 
Woodward Building 
Washington 5, D.C. 
Attorneys for Defendants. 
Of Counsel 

Seuma M. Levine 

Washington, D.C. 


Affidavit 


District of Columbia, 
City of Washington, ss: 


I, Ricnarp E. Asupy, having first been duly sworn, 
depose and say: 


1. I reside at 7517 Summit Place, Alexandria, Virginia. 
I am Controller and Chief Accountant of Bakery and Con- 
fectionery Workers’ International Union of America, 
(‘“‘“BCW’’), having been recommended for this position by 
an independent management survey team headed by Pro- 
fessor David S. Brown of George Washington University. 
Upon the recommendation of the management team, BCW’s 
International President James G. Cross and BCW’s Inter- 
national Secretary-Treasurer authorized my employment 
in this capacity. I was hired on November 18, 1957, and 
have held this position ever since. 
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2. I am a Certified Public Accountant and a member bf 
the Virginia Society of Certified Public Accountants. Prior 
to my present employment, I held a similar position in a 
non-profit veterans organization. | 

3. I am under the supervision of BCW’s International 
Secretary-Treasurer, who is charged with Constitutional 
authority for all financial and record-keeping operations of 
the organization, and who, together with the International 
President, and, when necessary or advisable, in concurrence 
with GEB, makes policy decisions concerning financial and 
fiscal matters. My duties include carrying out these policy 
decisions in this area, and bearing immediate responsibility 
to the Secretary-Treasurer for all accounting and budget 
operations for which he has Constitutional responsibility. 
I have in my department all existing financial records of 
BCW. 


4. J am generally familiar with financial provisions of the 
present BCW Constitution which was last amended in 
March, 1958, at BCW’s Special Convention, the Constitu- 
tion as amended in October 1956, and the Constitution of 
1951-1956. I am particularly familiar with the Sick and 
Death Fund provisions of the latter Constitution and_| 
have examined BCW’s existing Sick and Death Fund 
records for as far back as I have been able to find records. 
I have reviewed the independent auditors’ reports as Se 
back as 1914. 








5. The principal source of income of BCW is the dues 
payments of its members. Since the October 1956 Conven- 
tion, members are required by BCW’s International Con- 
stitution to pay not less than Two Dollars and fifty cents 
($2.50) monthly dues, of which One Dollar and twenty-five 
cents ($1.25) is forwarded to BCW as ‘‘per capita pay- 
ment,” the difference being retained by the local union. 


6. Prior to the October 1956 Convention, and since about 
1914, BCW’s Constitution established two classes of mem- 
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bers known as ‘‘standard beneficiary’? members and ‘‘non- 
beneficiary” members. Only beneficiary members were 
eligible for sick and death benefits. It was mandatory that 
*‘[a] 11 male candidates less than fifty years of age...” 
become ‘‘beneficiary”’ members, except where special ex- 
emptions were made for members of locals in low-wage 
areas." (BCW Constitution 1951-1956, Article XX, Section 
3). All others became ““non-beneficiary”? members. (BCW 
Constitution 1951-1956, Article XX, Section 4). Minimum 
dues and per capita payments to BOW were higher for 
beneficiary members than for non-beneficiary members. 
Thus, immediately prior to October, 1956, and for many 
years prior thereto, minimum monthly dues for beneficiary 
members were Two Dollars and seventy cents ($2.70) ; for 
non-beneficiary members the minimum dues were One 
Dollar and eighty-five cents ($1.85). (BCW Constitution, 
1951-1956, Article XX, Section 4). Per capita payments 
forwarded to BCW by locals were $1.60 for beneficiary 
members and 00.75 for non-beneficiary members. (BCW 


Constitution, 1951-1956, Article XX, Section 1). All of the 
foregoing and other rules were established in BCW’s Con- 
stitution. Attached hereto as Exhibit 1 is a copy of the 
Constitution which was in effect between September 1951 
and October 1956. 


7. My review of the existing financial records relevant to 
the Sick and Death Benefit program indicates that per 
capita payments forwarded by local unions to BOW always 
have been deposited, without segregation, in BCW’s Gen- 
eral Fund Account, although separate bookkeeping entries 
were made allocating per capita payments for record keep- 
ing purposes among the four Constitutional ‘‘Funds”? then 
in existence. So far as appears from the records, there have 


* While BCW’s records show that the Sick and Death Fund came into exist- 
ence when BCW was founded in 1886, it functioned on a voluntary basis until 
the 1914 Convention when the Constitution was amended to provide for bene- 
ficiary membership on a mandatory basis for males between 18 and 45 years of 
age. 
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never been separate bank accounts or other segregation for 
the assets credited on BCW’s books to the respective Con- 
stitutional Funds, including the Sick and Death Fund; nor 
has there ever been established a trust covering amounts 
credited to the Sick and Death Fund. 


Specifically, the eighty-five cents of per capita payment 
credited to the Sick and Death Fund have been deposite 
into the General Fund bank account along with all other pe 
capita payment income. Sufficient funds to cover curren 
sick and death claims were transferred periodically to | 
separate bank account for purposes of control over dis- 
bursements and for record-keeping convenience.* Upon 
payment of a claim for a sick or death benefit, bookkeeping 
expense accounts for each type of claim in the Sick and 
Death Fund were charged accordingly. Annually, all proper 
allocations of per capita payments were added to the credit 
of the Sick and Death Fund on BCW’s books and all claims 
paid were subtracted from the fund balance, thus arriving 
at a new fund net balance at the end of the year. | 








The separate bookkeeping operation for each of the funds 
has always been provided by the terms of BCW’s Constitu- 
tion. Thus, after dues had been raised in 1951 by Con- 
vention action to $2.70 (beneficiary) and $1.85 (non-bene- 
ficiary), the $1.60 per capita payment of beneficiary 
members was distributed in accordance with the BCW 
Constitution (Section 2, Article XII of Exhibit 1 hereto) 
for bookkeeping purposes among the four ‘‘funds”’ as 
follows: | 





*The 1917 audit by certified public accountants showed, for example, a 
credit of $220,698.50 in the Sick and Death Fund, with only $2,628.32 in the 
separate checking bank account set up for payment of sick and death benefit 
claims. The 1914 OPA audit carries this explanation: ‘‘We would point out 
that the monies belonging to the various funds are not separately invested and 
the balances as shown in the foregoing statement [showing total Union assets 
in investments and cash deposits], therefore, while agreeing in total with the 
balances shown in Schedule B, [schedule of Fund balances] do not agree with 
same individually.’’ 
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- Sick & Death Benefit Fund 
a) death benefits 20 
b) sick benefits 60 

. General Fund 

. Strike Fund 

. Convention Fund 


Non-beneficiary per capita payments also were deposited 
in the General Fund without Segregation and were credited 
for accounting purposes as follows, as prescribed by the 
Constitution : 


1) General Fund 
2) Strike Fund 
3) Convention Fund 


Between the years 1946 and 1951, the minimum dues of 
beneficiary members was less, but also during that period 
85 cents of the per capita payment was credited to the 
Sick and Death Benefit Fund without actual segregation. 


8. Under the 1951-1956 Constitution, death benefits were 
paid to designees of eligible members as follows: 


Years of Membership 


25 or more 
20 to 25 
15 to 20 
10 to 15 
5 to 10 
lto 5 

6 mos. to 1 year 


Sick benefits of $14.00 weekly were paid to beneficiary 
members, not to exceed 14 weeks in any 12 consecutive 
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months and not to exceed $600 in the lifetime of any indi- 
vidual member. There were also provisions for a wife’s 
benefit and for commutation of benefits. (See Articles XTV 
and XV, Exhibit 1). 


9. As of February 28, 1957, the net amount credited to the 
Sick and Death Fund totaled $2,939,692.82. As of June 
30, 1958, the Sick and Death Fund was credited with 
$2,623,543.95. During this period total credits to the Fund 
amounted to $86,618.03. The total disbursements during 
this period were $402,766.90. These disbursements included 
payments of $290,425 in death benefits and $104,100.62 in 
sick claims incurred prior to the February 28, 1957, cutoff 
date. In addition, disbursements also included commutation 
of benefits, as provided in Article XIV, Section 4 of the 
1951-1956 Constitution, in the amount of $2,025.00, and re- 
funds to local unions of excess sick benefit payments in the 
amount of $6,216.28, 


10. Following the decision of the 25th BCW Convention 
to eliminate the Sick and Death Fund from BCW’s Con- 
stitution and to continue to pay death claims only to the 
extent of credits already allocated to the Fund, the GEB 
decided to issue certificates, a sample of which is attached 
to the complaint herein as Exhibit A. The certificates were 
to be issued to those who, on the basis of BCW’s records, 
would be eligible for death benefits in the event of their 
death before exhaustion of the credits which had been allo- 
cated to the Sick and Death Fund as of the February 28, 
1957 cutoff date. | 


11. There were approximately 77,000 eligibles as of the’ 
February 28, 1957, cutoff date. The administrative prob-| 
lems involved in checking eligibility including the good-| 
standing character of the membership as of that date were 
enormous. The expense and the personnel required were 
far greater than had been anticipated. In addition, con-. 
siderable time was consumed by printing, typing, and mail-_ 
ing. Moreover, in the absence of accurate reporting by local | 
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unions and because full cooperation was not forthcoming 
from each local union, it was difficult to determine with 
certainty in each instance whether or not a particular mem- 
ber was in fact in good standing on the cutoff date and 
otherwise eligible. 


12. By July 25, 1958, certificates of eligibility had been 
mailed for 75,110 eligibles. Certificates have not yet been 
mailed for less than 2,000 possible eligibles from 25 local 
unions. Approximately 12 of the 25 locals are locals in 
which there has reportedly been a schism or claimed seces- 
sion. All certificates for eligibles would have been issued 
already had the 25 such locals supplied information re- 
peatedly requested by my office. 


13. Between March 1, 1957, through June 30, 1958, a total 
of nearly one thousand death benefit claims in the amount 
of $290,425 were paid. Payment of these benefits has con- 
tinued on a non-discriminatory basis. No consideration has 
been given to the present membership or loyalty of claim- 
ants or decedents. Thus, payment of claims has been 
based upon the death of members of plaintiff Locals 1, 
24, 6, 60 as well as upon the death of members of 
other locals which purport to have disaffiliated from 
BOW. No delay in payments is resulting from purported 
disaffiliation action of the deceased member’s local or his 
own activity in behalf of a rival union. Payments are as 
current with claims as administrative processing allows. 


Ricuarp EB. AsHBy 


Subseribed and sworn to before me 
this 30th day of July, 1958. 


Joan D. McManon 
Notary Public, D.C. 


My commission expires December 14, 1960. 
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Affidavit 
District of Columbia, 


City of Washington, ss: 


I, PETER H. OLSON, having first been duly sworn, 
depose and say: 


1. I reside at 5901 Landon Lane, Bethesda, Maryland. I 
am International Secretary-Treasurer of Bakery and Con- 
fectionery Workers’ International Union of Ameri¢a 
(““BCW’’). As International Secretary-Treasurer y 
duties include acting as recording secretary of BCW’s 


General Executive Board (‘‘GEB’’) and of BCW’s conveh- 
tions, receiving all financial remittances, establishing ac- 
counting procedures, keeping all financial records, 
preparing financial reports, and, in conjunction with the 
International President, approving and authorizing all 
disbursements. I have been a member of BOW since 1937 
and an International officer since 1948, when I became 
International Vice President. I attended BCW’s 25th 
Convention at San Francisco, California, in October 1956 
as International Vice President. 








2. BOW is an unincorporated, non-profit association 
founded in 1886. It functions as a trade union for the pur- 
pose of organizing and representing workers in the bakery 
and confectionery and related trades and industries, and 
engaging in legitimate collective activity on behalf of the 
workers it represents. 


3. On October 30, 1956 at San Franciso, California, 
BOW’s 25th Convention eliminated all constitutional pro- 
visions for the Sick and Death Fund as well as all constitu- 
tional distinctions between beneficiary and non-beneficiary 
membership. This Convention action was in the form of a 
resolution which amended the BCW Constitution to that 
effect and which contained also Convention instructions, not 
made a part of the Constitution, as to the disposition of 
moneys credited to the Sick and Death Fund before its 
elimination as a ‘‘Constitutional’’ fund. Specifically, the 
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resolution provided that all Constitutional provisions con- 
cerning the Fund be eliminated effective immediately and 
that until exhaustion of all net credits allocated to the Fund 
through February 28, 1957, payment of death benefits only 
was to continue. The transcript of Convention Proceedings 
shows that the resolution was presented and duly adopted 
in the following form: 


**. .. the [resolutions] committee recommends that 
the Sick and Death benefit funds be eliminated, and 


‘“*1. Contribution to the fund ceases as of Febru- 
ary 28, 1957. 


**2. Sick benefits will cease as of that date, except 
with respect to persons currently receiving them. Such 
persons will continue receiving the benefits to which 
they are entitled, for the duration of their current 
illness, but no longer than the 14-week limitation to 
which they are entitled. 


“3. Interest earnings on that fund will be retained 
by the union to cover its administration expenses. 


“*4, All available money remaining will be used to 
pay death benefits, including wives’ benefits. 


“*5. The payment of death benefits will be based 
upon the years of membership as of the date of 
February 28, 1957. 


“6. These benefits will be payable until the moneys 
in this fund are exhausted. 


“For the reasons set forth in our opening state- 
ment, your committee recommends that Article XIV 
and Article XV be eliminated from the Constitution, 
and the Constitution be further amended to eliminate 
any reference to the sick and death benefit fund and 
the designation between beneficiary and non-benefi- 
clary membership, and the program as outlined above 
for disposal of the remaining fund be adopted.’’ 
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The foregoing excerpt from the Convention Proceedings 
appears at page 7, Proceedings, Sixth Day, Part 2, of ite 
Twenty-Fifth Convention. 


4. Consistent with this action, the Constitution was fur- 
ther amended to provide apportionment of per capita pay- 
ment credits among the remaining Constitutional funds as 
follows: | 


‘‘Sec. 2. The International per capita payment and 
all other income derived by the International Union 
shall be applied for the general objectives of the In- 
ternational Union and all costs and expenses related 
thereto, and shall be disbursed as provided for in this 
Constitution. The International President is empow- 
ered to effect the investment of surplus funds of the 
International Union subject to the approval of the 
General Executive Board. 





| 
“From each per capita payment shall be appor- 
tioned 15 cents for the Strike Fund, 2 cents for the 
Convention Fund, and the remainder for the General 
Fund.’’ (Article XII, Section 2, Constitution 1956- 

1958.) | 

| 
5. The proceedings further show that the principal réa- 
son for discontinuing sick and death benefits was that 
the sick and death program was actuarially unsound. Mar- 
tin E. Segal, BCW’s actuarial consultant of the Martin 
E. Segal Company, advised BOW that it had the choice of 
1) continuing benefits at a much lower level, 2) drastically 
increasing contributions, or 3) discontinuing the sick and 
death program altogether. Accordingly, it was felt that 
the justification for an unilateral intra-union fund, with 
all of its limitations and weaknesses, was gone; that the 
health, welfare and retirement needs of the union’s mem- 
bers were being met more effectively by recently estab- 
lished jointly administered union-industry funds pursu- 
ant to the proviso to Subsection (c)(5) of Section 302, 

(Title III) of the Taft-Hartley Act. 
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6. The Special Convention of BCW held in Cincinnati, 
Ohio, March 3-5, 1958, which I also attended, took no 
action concerning the Sick and Death Fund program other 
than unanimously rejecting a resolution which would have 
amended the BCW Constitution ‘‘to restore sick and death 
benefits.” General Executive Board Resolution No. 3, 
unanimously adopted by the 1958 Special Convention, was 
not concerned with and had no effect upon the Sick and 
Death Fund. GEB Resolution No. 3 as shown by the 
transcript of the proceedings of the Third Day of the 
Special BCW Convention (March 5, 1958, at pp. 32-33), 
provided that BCW’s Constitution be amended: 


‘‘Wuereas, The International Constitution now pro- 
vides in Section 7, Article XII, that disbursements for 
strike benefits and convention expenses shall be made 
only from respective funds established for these pur- 
poses, and that in the event that those funds are in- 
sufficient to meet current needs at any time, due to 
an emergency situation, loans may be made to those 


funds from other funds, and that such emergency loans 
must be repaid; and 


‘*“Wuereas, The heavy expense of this convention 
will require more funds than now exist in the pres- 
ent convention fund; and 


‘*Wuereas, The General Executive Board has de- 
cided to recommend that such transfers of monies by 
the funds should be on a permanent basis subject to 
the approval of the General Executive Board inas- 
much as special assessments to pay such funds are 
not feasible or advisable at this time; therefore, be it 


‘*ResotveD, That Section 7, Article XII, of the In- 
ternational Constitution be so amended to provide as 
follows: 


‘‘Article XII: Disbursements of Strike and Con- 
vention Funds: Section 7, Disbursements for strike 
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benefits and convention expenses shall be made only 
from the respective funds established for these pur- 
poses. In the event that those funds are insufficient to 
meet current needs at any time, due to the emergency 
nature of the need of these funds, they may be sup- 
plemented by permanent transfers from other funds 
where authorized by the General Executive Board. 
These funds may be replenished and emergency loans 
to these funds may be repaid by special assessments, 
where authorized by the General Executive Board. 


‘‘This Resolution provides that monies can be per- 
manently transferred from one fund to another, rather 
than loaned, where emergency circumstances justify 
such transfers. | 


‘‘The purpose of this Resolution is to avoid the ne- 
cessity of levying assessments on membership to re- 
plenish funds where such assessments are not desir- 
able. The Committee recommends concurrence, Mr. 
Chairman.”’ | 
At the time that this resolution was adopted, there was 
no provision in BCW’s Constitution for a Sick and Death 
Fund, all such provisions having been eliminated in Oc- 
tober 1956. During the discussions of this resolution at 
sessions of the General Executive Board, all of which I 
attended, it was never intended that GEB Resolution No. 
3 should accomplish any more than what it says; namely, 
to authorize the GEB to make permanent transfers of 
monies between Constitutional ‘‘funds’’ established and 
provided for under the express provisions of the Consti- 
tution as it then existed. The GEB decided to propose 
the resolution in question because the expenses of the Oc- 
tober 1956, San Francisco Convention already had exceeded 
amounts eredited to the ‘‘convention fund’’ in accordance 
with the Constitution, so that monies had to be borrowed 
and were borrowed from the general fund for that pur- 
pose. The GEB was thus already faced with a bookkeep- 
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ing deficit in the Convention ‘‘fund’’ at the time that it 
authorized the Special Convention to be held less than 
two years later. My office reminded the GEB, in connec- 
tion with these financial discussions, that the balance in 
the strike ‘‘fund” over the years was increasing as the 
disbursements charged against the strike fund averaged 
well below the amounts credited to that fund. It was in 
this context that the GEB decided that there should be 
more constitutional leeway for the GEB, in its disere- 
tion, to authorize permanent transfers among these funds 
to which credits were allocated from per capita payments 
and against which disbursements were charged by ex- 
press Constitutional direction. No mention of the Sick and 
Death ‘‘Fund’’ was made at any time during GEB discus- 
sions or during Convention considerations of this resolu- 
tion for the simple reason that this resolution was never 
intended to have any effect upon the sick and death fund 
credits against which death benefits are being charged. 
The first and only suggestion I ever heard that this Con- 
stitutional amendment referred to sick and death fund 


credits was the complaint herein. There have never been 
any disbursements or transfers from the Sick and Death 
Fund account other than for the purposes for which the 
account was established. 


7. For many years prior to December 1957, all of the 
individual plaintiffs in this proceeding, except plaintiffs 
Sims and Conway, were International Vice Presidents of 
BCW. Plaintiff Sims was International Secretary-Treas- 
urer of BOW for many years prior to September 1957, 
when he was removed from that office for cause by BCW’s 
General Executive Board. Plaintiff Conway was an In- 
ternational Vice President between December 1956, and 
December 1957. Prior to December, 1956, he was Admin- 
istrative Director or Director of Organization of BCW for 
five years; prior thereto he was an International Vice 
President for seven years. 
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All of the individual plaintiffs herein attended and ac 
tively participated in BCW’s 25th Convention in San Fran- 
cisco, California, in October, 1956, in their respective roles 
as International officers or officials: All actively supported 
every resolution before that Convention, including all ac- 
tion concerning the Sick and Death Fund, which was pro- 
posed or supported by BOW’s International President 
James G. Cross, an individual defendant herein. Further- 
more, all of the individual plaintiffs herein actively sup- 
ported the candidacy of defendant Cross as International 
President of the BCW. None of the individual plaintiffs 
opposed or voiced any opposition to action taken at that 
Convention with respect to the Sick and Death Fund and 
none of them voiced any opposition to defendant Cross ( or 
his policies, nor did they point to any alleged irregulari- 
ties or alleged corruption in the management of BCW’s 
affairs. Plaintiff Sims as BOW’s International Secretary- 
Treasurer reported to that Convention that BCW’s finan- 
cial affairs were in good order. 

8. On November 14, 1957, all of the individual plaintiffs 
except Sims, attended a meeting of BCW’s GEB at which 
the GEB decided, upon the recommendation of President 
Cross, to call a Special Convention to be held within ninety 
days, if possible, but, in any event, no later than June, 1958. 
The announced purpose for calling this Special Convention 
was to resolve internal problems facing the Union and to 
consider a resolution of the AFL-CIO Executive Council 
which directed BCW to hold such a Convention. The GEB 
Convention resolution also provided that an impartial 
agency such as the Honest Ballot Association would be 
retained to certify all credentials and to tally and certify 
Convention voting. In fact, this was done; Honest Ballot 
Association did certify all delegate credentials and all con- 
vention votes at the Special Convention, March 3-5, 1958, in 
Cincinnati, Ohio. 

All of the individual plaintiffs attending this GEB Sos 
sion, which called the Convention, voted against holding 
a Special Convention. 
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Thereafter, in December 1957, the individual plaintiffs 
applied to the AFL-CIO for and received from the AFL- 
CIO a charter for plaintiff American Bakery and Con- 
fectionery Workers International Union (‘“‘ABC”) which 
they had founded. Plaintiff ABC and the individual plain- 
tiffs made no secret of the fact that ABC was established 
as a rival of BCW seeking members and collective bar- 
gaining rights in the same industry in which BCW has 
been functioning for more than 60 years. Accordingly, 
shortly thereafter, BCW’s GEB formally removed all of 
the individual plaintiffs from membership in BOW on 
grounds of dual unionism. None of them appeared in his 
own defense at the GEB session at which this action oc- 
curred, although each of them was duly notified of the 
charges of dual unionism and offered a hearing on the 
charges. None of them petitioned the GEB for the re- 
consideration to which he was entitled; nor did any of 
them appeal his removal from membership to the Con- 
vention held three months thereafter, as he had a right to 
do under the BCW Constitution. None of the individual 
plaintiffs presented credentials as delegates to the March 
1958, Special Convention. 

BCW’s 1956-1958 Constitution is attached hereto as 
Defendant’s Exhibit 2. 

Peter H. Oxson 


Subscribed and sworn to before me this 30th day of 
July, 1958. 
Joan D. McManon 
Notary Public, D. C. 


My commission expires December 14, 1960. 


Motion to Strike Exhibits B, C, and D and Related Matter From the 
Complaint 


Defendants move to strike: 


(1) The following matter which is incorporated into 
paragraph 21 of the complaint and is designated as 
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(a) Exhibit B, entitled ‘‘Hearings Before the Select 
Committee on Improper Activities in the Labor or 
Management Field,” Part 8 (1957), consisting of some 
539 pages of printed transcript of testimony, and 
some 98 pages of Appendix; 


(b) Exhibit C, entitled ‘‘Interim Report of the Select 
Committee on Improper Activities in the Labor or 
Management Field,”’ 85th Cong. 2d Sess. 1958, con- 
sisting of 462 pages; 


(c) Exhibit D, entitled ‘‘Second Constitutional Con- 
vention of the American Federation of Labor and Con- 
gress of Industrial Organizations,’’ Dec. 9, 1957, con 
sisting of 49 pages. 





(2) All the remaining averments of paragraph 21 of the 
complaint with the exception of the first sentence. 


This motion to strike is made for the following reasons: 


1. The complaint, with Exhibits B, C, and D incorporated 
into it, violates the requirement of Rule 8 (a), F.R. Civ. 
P., that the complaint contain a ‘‘short and plain state- 
ment of the claim showing that the pleader is entitled to 
relief’? and of Rule 8 (e) that each averment shall ‘be 
simple, concise and direct. 


2. The complaint, with Exhibits B, C, and D incorporated 
into it, is prejudicial to the defendants, because, by virtue 
of its inordinate length alone, it imposes on defendants 
an impossible burden of pleading in response. ! 


3. Exhibits B, C, and D and the averments in paragraph 
21 relating thereto are irrelevant, immaterial, and im- 
pertinent to the issues framed by the complaint. 


4, Even if Exhibits B, C, and D were conceded to have 
some relevance, they form no proper part of the complaint 
because they are evidentiary. 
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9. The said exhibits, particularly B and D, do not con- 
stitute a coherent single viewpoint, but rather consist of 
questions, answers, argument, speeches, debate, empty 
rhetoric, and third-party opinions ;—even in an evidentiary 
context these are worthless. 


ABRAHAM J. Harris 
Joun V. Lone 
Woodward Building 
Washington 5, D. C. 
Attorneys for Defendants 


Of Counsel: 


Seuma M. Levine 
Washington, D. C. 


— 


Excerpts from Testimony and Proceedings 


Mr. Graner: 


According to the allegations of the complaint, they 
have grossly and deliberately violated the fundamental and 
basic terms of their trust. The union moneys have been 
misappropriated. 

The Court: Why don’t you address your remarks to the 
two motions that are pending? I can’t try the case on 
its merits today. 

Mr. Groner: No, Your Honor, but I think that the mo- 
tions have to be considered according to the allegations 
of the complaint. 

The Court: I have read the complaint. 


35 The Court: And your individual Plaintiffs have 
severed all connections with the Defendant union; 

is that correct? 
Mr. Groner: Well, except for the Sick and Death Benefit 
Fund, if that is to be considered a connection. But in 
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terms of payment of dues or charters, if that is the sort 
of thing Your Honor has in mind, that is correct. | 
The Court: Very well. | 
Mr. Groner: In other words, what took place took place 
after the expulsion of the BCW from the AFL-CIO. 
If I may, let me briefly sketch the chronology. I think 

it might be—— | 
The Court: I am familiar with the chronology. 
Mr. Groner: All right. After that, what happened Was 
that the locals who were locals of BCW met and went 
through disaffiliation actions and actions of affiliation with 
the ABC. : 
Now, they did that, Your Honor, because they felt and 
only because they reached the conclusion that they could 
no longer look to the BCW for the accomplishment of 
those objectives which alone they were interested in get- 

ting out of a trade union. | 
In other words, they had joined the BCW as members 
and as locals only for certain purposes. Those pur- 
36 poses had been betrayed. So said the AFL-CIO. 
The Court: Well, again, you are going to the merits 

of the case now. | 
Mr. Groner: I believe, Your Honor, that I am not. I am 
stating the allegations of the complaint. That is what I 
mean to do. | 
The complaint alleges that the BCW joined the AFL- 
CIO; that it was one of the founding unions; that it sub- 
scribed to the constitution; that the constitution of the 
AFL-CIO set up certain procedures, specifically addressed 
to the consideration of whether or not a union was dom- 
inated by corruption; that those procedures were duly 
completed. | 
These are all allegations of the complaint, Your Honor. 
And, of course, it is to those allegations that Exhibit D 
of the AFL-CIO proceedings are attached. ! 
Our allegations are, as a result of this, the Plaintiffs 
were forced to leave. | 
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Now, while it may be the merits in the sense that 
this is what we will have to prove, we are now on a 
motion to dismiss, and I am summarizing the allegations 
and what we could prove, in the belief that if there is a 
cause of action which can be supported by proof, which 
could be proved, the motion to dismiss should be denied. 

The Court: I think your logic is weak, but you may 

proceed. Go ahead. 
37 Mr. Groner: Well, in that case, let me say, Your 

Honor, as far as we are concerned, we are ad- 
dressing ourselves to the allegations of the complaint. 
What I have referred to are the allegations of the com- 
plaint in terms of the background of the AFL-CIO, the 
fact that it was the established forum whereby the con- 
stituent unions had agreed and decided that corruption, 
the existence of corruption or not in a trade union sense, 
would be determined. 

So far as the motion to dismiss, we have stated in our 
memorandum and cited authority for the holding that a 
motion to dismiss should not be sustained unless it appears 
to a certainty that the plaintiff would be entitled to no 
relief under any state of facts which could be proved in 
support of the claim set forth by the plaintiff. 


58 Mr. Harris: 


Now, to show there was no forcing out, I would also 
like to bring to the Court’s attention some of this mass- 
ive complaint. After all, the whole complaint is not con- 
tained in the first dozen pages here, but Exhibit D, the 
proceedings before the AFL-CIO, beginning on Page 13, 
and which is part of the complaint, and must be read as 
part of that complaint, shows that the BCW had called 
a convention to be held within ninety days. 


60 The Court: The Court will grant the Defendants’ 
motion to strike. The Court’s action being speci- 
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fically addressed to the exhibits attached to the complaint, 
which are identified in the Defendants’ motion. | 


With reference to the Defendants’ motion to dismiss, 
the Court recognizes that there can be situations, espe- 
cially when a schismatic group establishes a bona fide suc- 
cessor union, in which union funds might be transferred 
from one union to another. I do not believe, however, 
that the present complaint sets forth a cause of action in 
the named Plaintiffs. 


The Court believes that these Plaintiffs, if they sought 
the remedy that they seek in this action, had done so when 
they, as individuals or as locals, were members of the De! 
fendant union, that they would have undoubtedly had sta+ 
tus in Court, status sufficient to enable them to challenge 
the use of union funds, or other acts of alleged malfeas- 
ance. I believe, however, that when these individual Plain- 
tiffs and these individual locals severed all connection with 
the union, and established themselves as members of an- 
other group, that they lost their right to thereafter address 
a challenge to the administration of the Defendant union 

funds. | 
61 I do not believe, further, that this is properly a 
class action, because I don’t think that the named 
Plaintiffs are representative of the groups that they claim 
to represent. 


The Court sees also in this situation a practical problem 
in that the Court feels that it would be mathematically 
impossible to make an adjudication which would be an 
equitable one, without affording to some of the present 
Plaintiffs benefits to which they are not entitled, because 
they were not members of the Defendant union, or, in the 
alternative, in taking from remaining members of the De- 
fendant union benefits which have accrued to them. 


This observation goes to the practical side of this suit, 
and is not addressed to the Court’s understanding of the 
capacities of the Plaintiffs. 
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I do not believe, however, that the Plaintiffs have status 
to maintain this action and, accordingly, the Court feels 
that it must grant the Defendants’ motion to dismiss. 


Order 


This cause coming on to be heard on the motion of 
defendants to dismiss the complaint, and the Court hav- 
ing heard the argument of counsel and being fully advised 
in the premises, it is hereby Ordered 

That defendants’ motion to dismiss the complaint be, 
and it hereby is, granted, and the complaint herein is 
dismissed. 

Epwarp A. Tam, 
United States District Judge 


Dated this 16 day of October, 1958. 


Order 


This cause coming on to be heard on the motion of 
defendants to strike Exhibits B, C, and D of the complaint 
and certain averments of paragraph 21 of the complaint 
and the Court having heard the argument of counsel and 
being fully advised in the premises, it is hereby Ordered 

That defendants’ motion to strike Exhibits B, C, and D 
from the complaint be, and it hereby is, granted, and 
said Exhibits B, C, and D are hereby stricken from the 
complaint. 


United States District Judge 
Epwarp A. Tam, 


Dated this 16 day of October, 1958. 





35 


Notice of Appeal 
Notice is hereby given this 17th day of October, 1958 


that Plaintiffs hereby appeal to the United States Court of 
Appeals for the District of Columbia from the judgment of 
this Court entered on the 16th day of October, 1958 in 
favor of Defendants against said Plaintiffs, 





Isaac N. Gronzr | 
Attorney for Plaintiffs | 








